Editor's note: Reconsideration denied by Oder dated Nov. 20, 1998

| SLAND MOUNTAI N PROTECTCRS,

NATI ONAL WLDLI FE FECERATI ON
ASS N BA NE AND (RC5 VENTRE TR BES,
and FORT BELKNAP GOMMINI TY GOUND L

| BLA 97-76, 97-77, 97-85 Deci ded My 29, 1998

Appeal of decisions by the Phillips Resource Area Manager, Bureau of
Land Managenent, approvi ng expansi on of the Zortnan and Landusky Mnes and
nodi fications to their reclanati on plans. MM77778, MIM77779.

Appeal s dismssed in part as noot, decisions vacated in part and
r enanded.

1. Admnistrative Appeal s: General | y--Appeal s: General | y--
Rul es of Practice: Appeal s: D smssal

An appeal wll be dismssed as noot if, as a result of
events occurring after it is filed, the Board can give
no effective relief. Appeals challengi ng the adequacy
of an B S to support decisions approvi ng mne expansi on
plans and long-termrecl amati on practices to correct
probl ens wth acid rock drai nage do not becone noot as
to the long-termrecl amati on practi ces when the mne
expansi on pl ans are cancel | ed.

2. Environnental Quality: Environnental S atenents--
I ndi ans: Trust Responsibility--National Environnental
Policy Act of 1969: Environnental Satenents

Actions by the Federal Governnent are subject to a
general trust responsibility to Native Amwericans. A
Federal agency's trust obligation to a Tribe extends
to actions it takes off a reservation whi ch uni quely
inpact tribal nenbers or property on a reservati on.
Absent a specific provision of a treaty, agreenent,
executive order, or statute requiring BLMto give
preference to a Tribe, BLMis not required to select a
particul ar alternative when reviewing an BS

Gonpl i ance wth Federal |aws and regul ati ons desi gned
to protect the environnent, however, does not satisfy
BLMs general trust responsibility.
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3. Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents

| nconpl ete infornati on about the specific geol ogi c
features controlling the fl ow of groundwater at the
mne sites was rel evant to eval uating reasonabl y
foreseeabl e significant adverse effects and essenti al
to a reasoned choi ce anong al ternatives. BLMwas
obligated to obtain additional information or, if the
neans to obtain it were not known, nake the di scl osures
required by 40 CF. R § 1502.22(b). Absent conpliance
wth the regulation, BLMdid not take a hard | ook at
the environnental consequences of the proposed project.

4, Environnental Quality: General ly--Federal Land Policy
and Managenent Act of 1976 Surface Managenent - -
I ndi ans: Trust Responsibility--National Environnental
Policy Act of 1969: General ly--Public Lands: Generally

The statutory nandate to prevent unnecessary or undue
degradation of the public lands requires BLMto
consider the nature and extent of surface di sturbances
resul ting froma proposed operation and environnent al

i npacts on resources and | ands outsi de the area of
operations, not including lands held in trust for the
benefit of Indians. Wen BLMfails to neet its
obligations under NEPA it also fails to protect public
| ands fromunnecessary or undue degradati on.

APPEARANCES [Donald R Marble, Esg., Chester, Mntana, for the Island
Mbuntai n Protectors; Thonmas M France, Esg., Mssoula, Montana, for the
National WIdife Federation; Mchael Axline, Esq. and Marianne Dugan,
Esq., Eugene, Qegon, for the Assiniboine and Gos Ventre Tribes and the
Fort Bel knap Community Gouncil; Karan L. Dunnigan, Esq., Gfice of the
FHeld Slicitor, US Departnent of the Interior, Bllings, Mntana, for
the Bureau of Land Managenent; JimButler, Esq., Lisa A K rschner, Esg.,
and Edward B. Gandy, Esq., Salt Lake dty, Wah, for Zortnman Mning, Inc.;
Robert Edd Lee, Esq., Bllings, Mntana, for TEAM

(PN ON BY ADM N STRATI VE JUDGE | RWN

The Island Mountain Protectors, the National WIdlife Federation
(NWH), the Assiniboine Tribe, the Gos Ventre Tribe (the Tribes), and the
Fort Bel knap Community Gounci|l have appeal ed two Gt ober 25, 1996,

Deci sions by the Area Manager, Phillips Resource Area, Bureau of Land
Managenent (BLM), to approve expansion of the Zortrman and Landusky Mnes in
the Little Rocky Mbuntains, Phillips Gounty, Mntana, and nodify their
reclamation plans. The Area Manager, along wth the Drector of the

Mbnt ana
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Departnent of Environnental Quality (MDEQ, signed the Gctober 25, 1996,
record of decision (RID) based upon a two-vol une environnental i npact
statement (HS issued in March 1996.

The appeal s were docketed as | BLA 97-76, |1BLA 97-77, and | BLA 97-85
respectively. By Qder dated Decenber 19, 1996, the appeal s were
consol i dated and Zortnan Mning Incorporated (Zortnan, ZM) and TEA M
(Toget her we Educate, Activate, and Mtivate) were allowed to intervene.
Satenents of reasons (SCR were filed by Island Muntain Protectors and
jointly by the N¥, the Tribes, and the Fort Bel knap Gonmunity Gouncil .
Zortman, BLM and T.E AM each filed consol i dated answers. The NW, the
Tribes, and the Fort Bel knap Community Gouncil jointly filed areply. A
stay of BLMs Decision was granted on June 16, 1997. Responding to notions
by Zortman and T EA M, we granted expedited consideration by Oder dated
July 24, 1997.

h March 16, 1998, Zortnan filed a notion requesting that the appeal s
be dismssed as noot. It explains that "[o]n January 16, 1998, Pegasus
@l d Inc. and certain of its subsidiaries, including Zortnan, filed
voluntarily to reorgani ze under Chapter 11 of the Bankruptcy Code" and that
“[o]n March 10, 1998, Pegasus and Zortnman announced that, as a result of
delays in the permtting process and the concurrent changes in economc
ci rcunst ances, the conpani es had cancel | ed plans to construct the Zortnan
Extension Proj ect and had decided to proceed wth reclanati on of the site.”

(ZM Mtion at 2.) Zortnan asserts that the decision to cancel the
project "elimnates any opportunity for the Board to grant appel | ants
effective relief,” thereis "nothing nore than a remote and theoreti cal
possibility that the same controversies coul d be repeated i nvol ving the
sane conpl aining parties,” and "[a]ny further nodifications to the Zortman
plan of operations wll require NBPA [the National Environnental Policy Act
of 1969, 42 US C § 4332 (1994)] conpliance and result in a BLMdeci sion
that wll be subject to a newappeal ." (ZM Mtion at 3.)

Noting the sane facts as Zortnan, BLMhas requested that the appeal s
be remanded for further action. BLMexplains that it anticipates "that
afinal reclamation plan wll be submtted by ZM in the near future" and
BLM"nust have jurisdiction to address the extension project cancellation
or consider and anal yze any final reclanation plan.”" (BLMMtion at 2
(footnote omtted).) BLMalso states that its "decision and anal ysis on
the final reclamation plan wll be appeal abl e to the Board" and,
consequent |y, "the issues before the Board w Il not evade review" 1d.
Zortman has filed a statenent agreeing that "BLMneeds jurisdiction over
the plans of operations for the Zortnan and Landusky mines so that it can
consider revisions to those plans that will be submtted by Zortnman as a
result of cancellation of the plans for nmine expansion. "

The NW, the Tribes, and the Fort Bel knap Gormunity Gouncil| oppose
Zortman's notion to dismss their appeals. They contend that the
decision not to expand the mnes does not render their argunents noot
because Zortrman renai ns obligated to reclaimthe mne sites and BLMs
deci si on
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"enconpasses both expansi on and recl anation activities." (N¥ Response
to Mtion at 2.) They point out that BLMadded requirenents to Zortman' s
reclamation pl an because, as acknow edged in the HS current plans were
i nadequate to limt acid rock drai nage (ARD and the RID acknow edges
that the HS includes "the reclanation and renedi ati on pl ans needed at
both mnes for control of ARD" Id., quoting RDat 2. Appellants
contend that the additional neasures BLMi nposed "were not adequate to
fully address the problens, such as ARD" and that their appeal challenges
"the adequacy of the neasures that the BLMsel ected, incl udi ng wat er

bal ance covers, nmine drai nage renediation, and the pit reclamation plan.”
Id. at 2-3. They believe the appeal s are not noot because the Board nay
"grant effective relief by ordering the BLMto devel op suitabl e

nodi fications to ZM's recl anati on plan and prepare an BS for those

nodi fications." 1d. at 3.

Appel lants al so assert that "the issues in this case renain
justiciable" because the RDrenains in effect and that, even if BLM
wthdraws the RID, "this appeal would not be noot." 1d. at 3. They note
that the Oder granting the stay found they had rai sed "seri ous,
substantial, and difficult issues” and contend that Zortrman, or a conpany
pur chasi ng the mning clains, nay pursue the expansion in the future. Id.
at 3-4. They argue that the Board shoul d address the nerits of the appeal
to provide BLMguidance in likely future cases and that, "w thout review at
this stage, the BLMw || continue to msinterpret its trust

responsibilities to the Tribes and its duties under NEPA" |d. at 4.

To address the notions and the Appel |l ants' response it is necessary
to set out sone of the history of operations at the mines and their
current status. Several circunstances established the scope of the HS and
natters addressed in the RID. They, in turn, affect a nunber of the issues
Appel l ants rai se and the question whet her the appeal s have becone noot or
whet her there renai ns a justiciabl e controversy.

H story and Background

Zortman, a subsidiary of Pegasus, began mining operations in 1979
after the Montana Departnent of State Lands (DE., subsequent!ly MXEQ
prepared a draft B S and, after receiving cooments, adopted the draft as
final and issued state permts 00095 (Landusky) and 00096 (Zortnan). 1/
(BSat 1-1 and 1-2.) BLMlater approved pl ans of operations for the mnes
(MM 77778, Zortnman, MIM 77779, Landusky). Subsequently, BLMand DL/ MDEQ
approved 11 anendnents to the Zortnan permt and plan of operations, and

1 The 1979 HSis identified as appendi x 18 in vol une 7 of the "Zortnan
Mne Life Extension Project,” but the docunent is not in the binder. A
copy was included in the record previously submtted to the Board. See Red
Thunder, Inc., 129 IBLA 219, 235 n.5 101 |.D 52, 61 n.5 (1994).
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the Landusky permt and plan was anended 10 tines. 2/ (BSat 1-7 and 1-8,
thl. 1-1 and 1-2).

Zortnman filed the "Zortnman Mne Life Extension Project” plan of
operations (Zortman PCP) that, as nodified, is at issue in the present
appeal on May 11, 1992. BLMannounced that it would prepare an HSto
review Zortnan's "proposal to expand the processing of oxi de and nonoxi de
ore reserves." 57 Fed. Reg. 56588 (Nov. 30, 1992). Before BLM
determned that Zortnman's application was conplete, the Drector of the
Mntana Sate Gfice, BLM ordered changes in operations at the Landusky
Mne and required Zortnan and Pegasus to submt significant nodifications
to the plans of operations for both mnes because ef fl uent contai ni ng
el evated netal s and sul fates, |ow pH readings, and other indications of ARD
had been found in mne drai nages. (Decisions of Apr. 13, 1993.)

The Sate Orector's decisions were appeal ed to the Board by Red
Thunder, Inc., which argued that he shoul d have ordered the mnes shut down
in order to prevent unnecessary or undue degradation, the standard
established by 43 US C 8§ 1732(b) (1994), and allowtine to review
renedi al neasures for ARD under NBPA  Red Thunder, Inc., 129 |BLA 219,
234-35, 101 I.D 52, 61 (1994). Athough the Board agreed that the Sate
Drector had authority to order a cessation of operations, it found that
Departnmental regul ations al so authorized himto identify and i npose
reasonabl e neasures "needed to reduce the degradation so that it is no
| onger unnecessary or undue.” 1d. at 237, 101 1.D at 62-63. In regard to
NEPA the Board concl uded that neasures the Sate DOrector had ordered
whi ch were designed to have i nmedi ate effect in abati ng ARD were exenpt
fromreviewunder Hint R dge Devel opnent (. v. Scenic R vers Associ ati on,
426 US 776, 788, 791, reh’'g denied 429 US 875 (1976), because

the tine required to prepare an EA and perhaps an HS to review
renedi al neasures prior to ordering ZM to undertake t hemwoul d
be fundanental |y at odds wth the need for action to abate danage
to the environnent and woul d thus be inconsistent wth the
Secretary's duty to prevent unnecessary or undue degradation|.]

* * * Mpasures not designed to have i nmedi ate effect are not

w thin the exception and nay be inpl enented only after BLM has
conduct ed the environnental revi ew nandat ed by NEPA

Red Thunder, Inc., supra, at 240-41, 101 |.D at 64-65. The significant

nodi fications to the plans of operations the Sate Orector had required

Zortman to provide were not before the Board and remai ned subject to NEPA
review 1d. at 240, 101 |.D at 64.

2/ Anendnents to the plan of operations for the Landusky Mne were at
issue in Red Thunder, Inc., 117 IBLA 167, 97 |.D 263 (1990), and Red
Thunder, Inc., 124 1BLA 267 (1992).
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Zortman's proposed nodifications to the plan of operations for the
Landusky Mne, and a BLMnodi fied alternative, were addressed in a
"Suppl enental  Envi ronnent al Assessnent for State (perating Permit 00095 and
Federal F an of Q(perations MM 77779, Landusky Mne (perating and
Recl amation A an Mdifications Acid Rock Drai nage Gontrol and Renedi ati on™
(Novenber 1993). (MM77779, Vol . 28.) Sone neasures were approved by a
Deci sion Record (DR signed by the BLMD strict Mnager on February 25,
1994. (MM 77779, Vol. 30.) The DR however, wthheld "approval of
final, long-term reclanati on and cl osure designs for ARD prevention,
control and treatnent at the Landusky Mne until the desi gns have under gone
additional environnental analysis in an environmental inpact statenent."
Id. at 1.

In February 1994, Zortnan provided BLMwth "Aternati ve Recl anati on
P ans for the Zortnan Mning Area’ (January 1994), identifying "anti ci pated
changes in reclamation pl ans whi ch woul d be i npl enented to ensure that
water qual ity nanagenent objectives were net." (MM77778, Vol. 19, at 3.)
A'so in February 1994, Zortnan filed further "Revisions to P ans for the
Landusky Mning Area," including proposals to mne an additional 6 mllion
tons of ore and 10 mllion tons of waste rock, construct a | each pad, and
revise the reclamation plan. (MM77779, Vol. 31.) The final version,
dated March 10, 1995 (Landusky PCP), was subject to reviewinthe BS the
RD and BLMs Qtober 25, 1996, Decision on the Landusky M ne.

The devel opnent of ARD at the mines |led the MEQto file suit in state
court in 1993 alleging violations of the Mntana Vter Quality Act in seven
drai nages. Based upon the alleged violations, BLMissued notices of
nonconpl i ance, whi ch Zortnan appeal ed to the Board (I BLA 94-260). In July
1993, the US HEwironnental Protection Agency (BPA issued Zortnan a
notice of violation for unauthorized di scharges of pollutants into surface
waters, and in 1995 it filed suit in US Dstrict Gurt for the Dstrict
of Montana all eging various violations of the Qean Védter Act, 33 US C
88 1251-1387 (1994). (MM 77778, Vol . 27; MM77779, Vol. 27.) The Sate
of Montana filed a suppl enental conplaint and the Tribes, the Fort Bel knap
Gonmmuni ty Gouncil, and the Island Muntain Protectors jointly filed a
separate suit. 1d. The litigation was resol ved by a Gonsent Decree (D
entered on Septenber 27, 1996. See 61 Fed. Reg. 41182 (Aug. 7, 1996).
Based upon the (O the Board set aside and renanded the Sate Drector's
decision af firmng i ssuance of notices of nonconpliance. (I1BLA 94-260,
Qder of Ct. 3, 1996.)

Shortly before the Board issued its deci sion on Red Thunder' s appeal
of the decisions ordering Zortnan to inpl enent changes in operations and
submit significant nodifications to the plans of operations, BLMannounced
that it would expand the scope of the HS to "include | ong-termmning and
reclamation practices for the Landusky Mne to correct existing probl ens
identified wth acid rock drai nage" and that the expanded B S woul d
"provi de a conprehensi ve i npacts anal ysis for deciding on future mne
expansi on and recl anati on requirenents at both operations.” 59 Fed. Reg.
16656 (Apr. 7, 1994).
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BLMrel eased a draft HS addressing the "Zortman and Landusky M nes
Recl amation A an Mdifications and Mne Life Extensions” in early August
1995 and the final BSin md-Mrch 1996. The final B S reviews seven
alternatives. The first three contenpl ate that the mnes woul d not be
expanded but that reclamati on woul d occur under different scenarios. The
first, the "no action" alternative, is described as examni ng current
conditions at the mnes and "future conditions which would result fromthe
agenci es not approving additional mning and not nodifying the existing
reclamation plans.” (BSat 2-30.) The alternative, however,
i ncor porat es neasures adopted to respond to ARD  They include a programto
sanpl e, test, characterize, and di spose of waste rock based upon its sul fur
content; the use of drainage ditches to divert surface water fromentering
mne pits, |each pads, and waste dunps; the use of sunps and capture ponds
to collect water inpacted by contact wth acid generating naterials; and
awater treatnent plant constructed at the Zortman Mne in My 1994. Id.
at 2-33, 2-36, 2-51 to 2-56.

The B S describes Aternative 2 as "ZM's nodi fications to the
currently approved recl amation procedures at the two mines,” while
Aternative 3 adds "agency nodifications to the currently approved
recl anation procedures at the two mnes." 1d. at 2-83, 2-89. The latter,
however, are described in relation to Zortnman's proposed recl anation pl ans.

Id. at 2-92. They include inproved drai nage ditches and di versi on

channel s, the use of "water bal ance” and "water barrier" reclanmation
covers, nore restrictive standards for classifying waste material as "non-
acid generating," and reduced reclamation slopes. Id. at 2-92 to 2-97. In
addition, sulfide material fromthe A der Qi ch and (K rock dunps, the
Zortman 85/ 86 | each pad and di ke, Ruby Qul ch and other facilities woul d be
used as backfill inthe mne pits. 1d. at 2-93, 2-97 to 2-98. The
alternative also identifies a nunber of newwater nonitoring wells and
sites. 1d. at 2-102.

Aternative 4 consists of Zortnman's proposed mne expansi on pl ans and
the conpany's "proposed revisions to the reclamation plans at each mne."
(BSat 2-104.) Briefly stated, Zortnan proposed to deepen and expand t he
six existing pits at the Zortman Mne to forma single pit by renovi ng
80 mllion tons of oxide and nonoxide ores along wth 60 mllion tons of
waste rock. (Zortnan PCP, Vol. 1, at 2-26; HS at 1-9, 2-104.) The ore
was to be crushed and transported on a 12, 000-f oot covered conveyor |ine
to a 200-acre heap | each pad to be constructed, al ong with a processing
plant and sol ution ponds, on Goslin Hats, south of the town of Zortnan.
(Zortman PCP, Vol. 1, at 2-43; BHSat 1-9.) Wiste rock would be put into
a new 162-acre repository constructed in Garter Gulch. (HS at 2-129.)
(perations were to be conducted 24 hours a day, 7 days a week, 350 days
per year, for 5to 8 years. Id. at 1-9, 2-109. The total disturbed area
woul d have increased from405 acres to 1,292 acres. (Zortnman PCP, Vol . 1,
at 2-5, BSat 2-104.) In addition, 7.6 mllion tons of ore and 7 mllion
tons of waste rock were to have been mined at Landusky, extending the life
of that mne for less than a year. (BHSat 1-10.) Reclamation neasures
i ncluded the use of diversion ditches, water capture and treatnent systens
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at each mne, backfilling mne pits, and use of a variety of reclamation
covers to prevent infiltration of surface water. 1d. at 2-132 to 2-138,
2-145 to 2-148, 2-222 to 2-225.

The other three alternatives al so contenpl ate expansi on of the
mnes but differ in proposing alternative |ocations for najor facilities.
Because Zortnman has announced it wll not proceed wth the mine expansion,
these differences are no longer inportant. Reclanmation neasures for
Aternative 7 are general ly those identified under Aternative 3 as BLMs
nodi fications of Zortman's reclamation plans, wth variations in
application and additional standards for facilities required for the mne
expansion. Gonpare HS at 2-225 to 2-234 wth HS at 2-92 to 2-101.

Inreviewng the HS and issuing its ctober 25, 1996, Decisions, BLM
understood that two natters were of concern:

The agenci es nust determne (1) howto rriltigate i npacts from
exi sting mne operations, and (2) whether ZM's proposed pl ans
for expanded mni ng and ni ner al recovery are adequate to neet
state and federal requirenents, and if not, to identify any
mtigati ng neasures that woul d neet these requi renents. The two
deci sion processes are related in that mne expansi on approval
coul d change the options available for correcting inpacts from
the existing mne operations (that is not to say that mne
expansi on i s necessary to achieve adequate recl amati on of past
mne disturbance). Therefore, these decisi ons have been
considered in the sane HS

(RDat 2.) BLMapproved the nmine expansion and recl amati on pl ans defined
by Alternative 7 and inposed 61 stipul ati ons as conditions of approval .

Id. at 3, 33. In additionto stipulations drawn fromits nodifications of
Zortnan's recl amation plans identified under Alternatives 3 and 7, BLM
required Zortnan to "conduct mne activities in accordance wth both the
Vdter Quality Inprovenent Plan contained in Appendix A of the Fnal BS and
the Véter Quality Inprovenent and Mbnitoring Conpl i ance P an (Conpl i ance

M an) contai ned in Appendi x A of the Gonsent Decree * * *." Id. at 11-

12. 3/

3/ The (D states that Appendix A the "Wdter Quality Inprovenent and

Moni torl ng Gonpliance A an,” and Appendi x B, the "Sorm Vet er Minagenent

P an," are contained in separate notebooks. ((Dat 8, 11.) The record

i ncl udes a "Vt er Quality Inprovenent and Mbnitoring Cbrrpl iance F an" dated
July 1996 and a "SormVéter Managenent Pl an for Zortnan and Landusky M nes
Stes Zortman Mning, Inc.” dated August 1996. Both docunents were
prepared by Hydronetrics, Inc. of Helena, Mntana and were recei ved by BLM
on Sept. 3, 1996.
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Argunents on Appeal

The nost extensive SORwas filed jointly by the Tribes, the Fort
Bel knap Gormunity Gouncil, and the NW¥ ("NWF SOR'). They rai se nunerous
argunents related to three basic areas of lamw They contend that the
deci sion to approve the mne expansion violated the Federal Governnent's
trust responsibilities by failing to consider inpacts on the Reservation,
its residents, and resources, that it failed to conply wth NEPA and that
it violated BLMs duty under 43 US C 8§ 1732(b) (1994) to "take any action
required to prevent unnecessary or undue degradation” of the public |ands.
The Island Muntain Protectors al so argue that BLMviolated its duty to
prevent unnecessary or undue degradation and did not properly consider
Native Arerican cultural matters ("I MP SC(R').

Appel  ants' argunents were described in the June 16, 1997, O der
granting a stay of the decision. It summarized Appel lants' argunents
concerning the Departnent's trust responsibility as fol | ons:

The Appel lants criticize BLMfor finding that the Federal
Indian trust responsibility is not inplicated by the proposed
operation. (NW S(Rat 4.) They argue that the inpacts
mning wll have on the water and air used by Tribal nenbers and
on their cultural practices, both on and off the Reservati on,
trigger BLMs trust responsibilities. (N¥ SCRat 56.) They
contend that BLMerrs in claimng it satisfied its trust
responsi bilities by neeting the requirenents of Federal |aws and
regulations. (N¥ SCRat 7-8.) In particular, the Appel |l ants
argue that BLMhas failed to neet its obligations under Executive
Qder (EQ) 12898, 59 Fed. Reg. 7629 (Feb. 16, 1994), the
Rel i gious FreedomRestoration Act (RFRY), 42 US C § 2000bb
(1994), and the National Hstoric Preservation Act (NHPA),

16 US C 88 470-470w6 (1994). (NW¥ SR at 12-18.) In regard
to the NHPA they argue that the Programmati c Agreenent (PA BLM
signed wth Zortrman and hi storic preservation officials is not
appropriate and was not entered into in good faith under 36
CFR pt. 800. (NW SRat 14-18.) Noting that the BHS states
that the cumul ative inpact of mning operations wll be "100 pl us
years of significant disruption to the Native Averican cul tural
practices" and that there wll be pernanent physical inpacts to
the Littl e Rocky Muuntai ns, the Appellants claimthat BLM
violated its trust responsibilities by failing to gather adequate
infornation about Native cultural resources that woul d be
affected and address inpacts inthe HS (N¥ SORat 10-12
(quoting BS at 4-316); IMP SCRat 10-11.) Additionally, the
I'sland Mbuntain Protectors contend that the prinar[]y

et hnogr aphi ¢ study on which the BS relies was inadequate. (I M
SR at 10-11.)

Appel lants al so claimthat the expanded mini ng operation
wll divert water anay fromthe Reservation in violation of their
water rights recogni zed by Wnters v. Lhited Sates, 207 US 564
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(1908). (NW¥ SCRat 9-10, 18-19.) They note that the HS states
that water wll be diverted anay fromthe drai nage of Lodgepol e
Qeek and that a "significant” anmount of flow has al ready been
diverted fromKi ng Geek, and they argue that the B S

i nadequat el y addresses the inpacts of additional operations.

(N SCRat 19-20.) They assert that King Geek wll be denied
groundwat er when the mne pits are deepened bel ow the water tabl e
and "dewatered.” (NW¥ SCRat 20-21.) Mreover, they argue,
backfill placed inthe pits wll have a high potential for

contam nating groundwat er, whi ch energes as surface water on
Reservation land, and that there wll be a reservoir of
cont am nat ed underground water by the tine any discharge is
found. (NW SCRat 20-22.)

(O der of June 16, 1997, at 5-6.)

Many of the issues about surface and groundwater Appel lants raise
inrelation to the Departnent’'s trust responsibility are al so presented as
argunents about NBEPA They contend that the B S i nadequat el y di scusses the
potential for groundwater contamnation and effects on the Mdi son aquifer.

They assert that "too little is known about regional groundwater flow
patterns for BLMto conclude that the mine wll not inpact northern
watersheds * * *." (NN SORat 27.) They contend that the BHS discussion
of northern groundwater flows "is based on data fromonly three nonitoring
wel I s" and point out that it admts: "It is unclear if any groundwater

di scharges to the north due to the limted nunber of nonitoring wells and
the uncertai nty concerning the exact |ocation of the groundwater divide."
Id. at 28, quoting HS at 3-53.

Appel lants state that a | ack of infornation about groundwater was
noted in the 1979 HS and that DL acknow edged a "l ack of definite
know edge regarding the area' s groundwater flow' in a My 1979 press
release. 1d. at 29. 4/ They argue that "BLMhas nade no effort to fill
this infornati on gap" despite issuing additional permts. 1d. Appellants
al so contend that docunents from 1987 and 1993 show that the fate of ARD
entering groundwater at the mnes was not known. 1d. at 29-30. They point
out

4/ Athough the 1979 HSis not part of the record, see note 1, supra,
page 36 was provi ded as an appendi x to NW s cormments on the draft HS
It states:

"There is little groundwater infornation available in the Zortnan-
Landusky area. * * * Athough no fornmal investigation has been done
concerning groundwater in the Little Rockies, past mining operations have
encountered water at various levels and tines, providing a general theory
about groundwat er occurrence, novenent and di scharge in the upper
el evations, including the mning areas thensel ves. "

A copy of the press rel ease was al so provided by NW. (MM 77778, \ol.
28f .)
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that the BS acknow edges that the Madi son G oup |inestones "have recei ved
recharge by waters inpacted by mning activities" and that, "due to the
structural conplexity of the Little Rocky Mwuntains, the potential for
groundwat er di scharge to the north after backfilling the pits remai ns" and
such water "nay be of poor quality and nay require capture and treatnent."
Id. at 30-31; BHS at 3-53, 4-67.

Appel lants criticize BLMfor concl udi ng both that "additional
groundwat er infornation is not needed to nake a decision regarding the
reclamati on and mine expansi on plans,” even though the mne pit woul d be
expanded north and deepened bel ow the water table, and al so that "[t]he
only additional groundwater data" needed is nonitoring "to verify that
expanded mining does not result in groundwater contamnation in the
northern drainages.” (NW SCRat 31, quoting RDat 34.) Appellants
assert that recent nonitoring shows evidence of ARD contamination and t hat
seeps indicate mne-i npacted water containing elevated nitrate | evel s and
heavy netal s has reached Lodgepol e and South B g Horn Greeks. 1d. at 22,
32. They argue that additional information "coul d radi caIIy redefi ne t he
under st andi ng of the hydrol ogy of the Island Muntains. Id. at 32. In
particul ar, they contend that the potentionetric [groundvxat er] divide
presented in the BS "is based on a questionabl e interpretation of
inadequate data.” 1d. at 33. Appellants charge that, even though the EI S
acknow edges t he exact location of the divide is uncertai n, BLMuses it "to
assure residents to the North of the mine that there is little risk of
inpacts fromexpansion." Id., quoting BS at 3-53.

Appel lants al so criticize BLMfor using surface water quality to
eval uate groundwater quality and charge that it is unr easonabl e "to attenpt
to protect groundwater sol ely by protecting surface water. |d. They
acknow edge that the final HS has a revi sed discussi on of groundwater, but
nai ntain that the changes "are essentially only the addition of 1995 vt er
gquality data.” 1d. at 34. Appellants contend that BLMcannot consistently
attribute its lack of infornation to a lack of nonitoring wells but
nevert hel ess conclude it had adequate i nformation to assess inpacts. |d.
They argue that the BS lacks sufficient information for BLMto concl ude
that a significant percentage of ARD contamnated groundwater wll be
neutralized by |inestone fornati ons and to predi ct where contaninated wat er
Wl ener ge for capture and treatnent. |d. at 34-35. Appellants assert
that "BLMhas not net its obllgatlon under NEPA to fully discl ose and
anal yze the nature of inpacts" because it has only stated that they are
foreseeabl e without identifying "what those inpacts woul d be, what the
nagni tude of the inpacts woul d be, nor howlong they mght last.” Id. at
35- 36.

Appel l ants rai se a nunier of specific argunents challenging the BS
finding that | ow perneability shales and the upward hydraul i c gradi ents
w thin the Madi son G oup Li nestone reduce the potential for direct recharge
once outside the Little Rocky Muntains. 1d. at 36. They point out that
the B S acknow edges that after a heavy snowin My 1974, discharge at
B g VrmSpring increased from6 to 9 cubic feet a second and there was
a change in water quality. 1d., citing BS at 3-108. They argue that
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this event and the presence of seeps indicate that the HSfails to
adequat el y di scl ose and consi der inpacts on surface waters from
contamnated groundwater. 1d. at 37.

Appel lants contend that, instead of releasing the HS BLMshoul d
have awaited conpl eti on of a groundwat er study bei ng conducted pursuant
to the D and inpl enentation of the water qual ity nonitoring programthe
decree nmandat es, which they bel i eve woul d provi de i nportant infornation
about infiltration rates. 1d. at 28, 30. They point out that "the BS
repeated y nentions a nunber of features such as faults, hydrothernal
alternations, geologic contacts, and variable porosities that wll all
af fect groundwater flows" and argue that an "[e]val uation of a fracture-
controlled aquifer requires detailed structural and hydrol ogi ¢ anal ysi s
to determne groundwater flowdirections and velocities." 1d. at 33.
Appel | ants bel i eve that the groundwat er study "coul d reveal groundwat er
flow patterns and vol unes that woul d redefine or even negate nany of the
fundanental assunptions nade in the BS necessitating a re-eval uation
of inpacts,” and they contend that the BS "inadequate data and outright
m sst at enent s" prevented BLMfrom naki ng an i nforned decision. |d.

Appel lants argue that insufficient infornation about groundwater
flows triggered 40 CF. R § 1502.22 and required BLMto (1) discl ose
scientific uncertainty, (2) undertake independent research unless the costs
woul d be exorbitant or the neans of obtaining the infornmation not known,
and (3) evaluate potential, reasonably foreseeabl e inpacts in the nanner
defined by the regulation. 1d. at 39. They assert that, because the
groundwat er study was underway, the costs of obtaining additional
information were not exorbitant. Id. at 39, 42, 51. They argue that,
having failed to anait conpl etion of the groundwater study, BLM nust
suppl enent the B S to disclose the deficiencies in infornation and
incorporate the findings of the study, as well as the Vter Quality
| nprovenent and Mbnitoring Gonpl i ance P an, by eval uating potential inpacts
on groundwater. |d. at 31, 40-46, 51-52. 5/

Appel | ants rai se other environnental issues. They argue that the BHS
fails to properly examne mtigation neasures for inpacts on wetlands by
relying upon a plan Zortnan proposed in its permt application to the Arny
Qorp of Engineers and that the plan's discussion of mtigation neasures
fails to address a nunber of concerns. |d. at 24-26. They contend t hat
the HS fails to adequat el y address inpacts on bi ghorn nount ai n sheep
resulting fromthe conveyor belt cutting their mgration route and
fragnenting their habitat. Id. at 61-62. The Island Muntain Protectors
ar gue

5/ Appellants raise simlar argunents that BLMviolated 40 CF. R

§ 1502. 22 and nust prepare a supplemnental B S to address the results of
the aquatic resources study, comunity health study, study of bat

popul ati ons, and et hnographi ¢ study of Native American cul tural resources
which are called for by the @ (NW¥ S(Rat 47-51.)
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that the BHS inadequat el y addresses inpacts on bats in Azure Cave, | ocated
near the proposed | each pad. (IMP SORat 11-16.) Appellants al so argue
that the BS does not adequately consider inpacts resulting frompossible
failure of a waste rock facility. (NW¥ SCRat 64-65.) They contend that
it fails to address whether |inestone used to renedi ate ARD contains heavy
netals and they argue that it does not identify areas where "water bal ance"
covers are not appropriately used. Id. at 65-66. In addition, Appellants
argue that the BH'S does not adequat el y address airborne enissions of |ead
and particulate natter. |d. at 66-69.

Appel lants' third prinary area of argunent is that BLMfailed to take

action to prevent unnecessary or undue degradation of the public |ands.
43 US C 88 1732(b), 1782(c) (1994); see 43 CF.R 8§ 3809.0-5(k). They
contend that BLMfailed to consider the effects on cultural, water, and air
resources used by the Tribes and, correspondingly, failed to devel op
reasonabl e mtigation neasures. (NW SCRat 53.) They al so argue that BLM
failed to conply wth its policies governing cyani de heap | each mnes which
require obtaining i nformation about groundwater and soil nechanics. |d.
at 53-54. The Island Muntain Protectors stress that, given the hi story
of cyanide and ARD probl ens at the mines and that expansi on woul d i ncrease
ARD, BLMviolated its duty by approving plans of operations w thout
adequat e i nfornation about groundwater. (IMP SCRat 89.) Appellants al so
argue that BLMfailed to prevent unnecessary or undue degradation by
approving pl ans of operations which do not assure conpliance wth
environnental laws. (NAF S(Rat 54-55.) They assert that the operations
would result in violations of the dean Véter Act because, as recogni zed in
the O Zortnan | acks water quality permts for its current operations and,
as recognized inthe BS Zortnan has destroyed wetlands wthout a permt.

Id. at 55-56; IMP SCRat 9. In addition, Appellants claimthat BLMfail ed
to prevent unnecessary and undue degr adat i on because the nine expansi on
wll not neet the reclanation requirenent of the Mntana Gonstitution, wll
violate air quality standards, and does not protect Tribal water rights.
(N¥F SR at 56-60; IMP SCORat 9.)

Revi ew of the Mtions

[1] The standard for noot ness addressed by the parties and applied by
the Board has been set forth in nany of its deci sions:

An appeal shoul d be dismssed as noot if, as a result of
events occurring after the appeal is filed, the Board can give
no effective relief. WIdife Damage Review 131 | BLA 353,

355 (1994); Oegon Gedar Products (o., 119 IBLA 89, 93 (1991).
Admittedly, this rule, which we have borrowed fromthe courts,
has an exception: The Board wll not dismss an appeal as noot
if issues raised are, in the words of the Lhited Sates Suprene
Qourt in Southern Pacific Termnal . v. 1G5 219 US 498, 515
(1911), "capable of repetition, yet evading review" See Qegon
Gedar Products ., supra. That an issue may occur again Wil
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not save an appeal fromdismssal if future actions wll be
subject toreview See ln Re Jamson Qove FHre Sal vage Ti nber
Sale, 114 IBLA 51, 53 (1990).

Jerry Hylton, 135 IBLA 369, 371-72 (1996).

Zortman and BLMvi ew the cancel l ation of the mine expansi on as
nul 1ifying BLMs Deci sions and bel i eve that the Board cannot grant any
relief. 6/ They contend that the issues Appellants raise wll not evade
revi ew because they may be raised, if still relevant, when Zortnan submts
its final reclanation plans and BLMi ssues a deci si on addressi ng t hem
Appel lants point out that BLMs Decisions al ready address recl amation of
the mne sites. They argue their appeal s chall enge the effectiveness of
t he specific neasures BLM approved and the adequacy of the HS
particularly as it addresses groundwater. They contend that the Board nay
grant effective relief by requiring BLMto devel op different reclanation
neasures or undertake additional environnental study.

Lhl i ke nany appeal s the Board has di smssed as noot, the Decisions
appeal ed have not been acted upon and conpl eted. See, e.g., Southern Uah
Wl derness Aliance, 137 I1BLA 24 (1996); WIdlife Danage Review 131 IBLA
353 (1994). Nor does Zortnman have an option of deciding whether to
submit further amendnents to its plans of operations. It is responsible
for reclaimng prior disturbances and cannot rely upon previously approved
reclamation pl ans because the Montana Sate Orector has determned they
are inadequate to address ARD  The significant nodifications for |ong
termprevention, control, and treatnent of ARD whi ch Zortnan proposed for
the Landusky Mne were not approved by the Ostrict Manager's February 25,
1994, decision pending reviewin the HS The corresponding "Aternative
Reclanation A ans for the Zortman Mning Area’ (January 1994) were al so
subject toreviewin the BS and BLMapproval or nodification. See Red
Thunder, Inc., supra, at 240-41, 101 1.D at 64-65. In the neantine, BLM
nust supervi se ongoi ng operations to naintain the mne sites so that they
utinately nay be reclai ned.

Nei ther Zortman nor BLMhas suggested any reason to believe that
the final reclamation plans Zortnan proposes w |l be fundanental |y
different fromthose at issue in the present appeal. A though the
recl amati on neasures described under Alternative 7 and i nposed by the
stipul ations were sel ected based upon approval of the mine expansi on, they
i ncl ude recl amati on neasures set forth under Alternative 3 as BLMs
nodi fication of Zortman's reclamation plans w t hout expansi on of the mnes.
Qonpare BS at 2-92 to 2-93 wth BS at 2-225 to 2-227. Presunably, the
types of

6/ Athough Zortnan apparently has not submtted a witten request

w thdraw ng the plans of operations which were the subject of the HS the
RD and BLMs Qt. 25, 1996, Decisions, there is no reason to question

its announcenent that it is cancelling expansion of the mnes, and both BLM
and Zortnan indicate that the conpany wll submt final reclanation plans.
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drai nage ditches, diversion channels, "water bal ance” and "water barrier"
reclamation covers, standards for classifying waste naterial, reclamation
sl opes, and backfill procedures BLMhas devel oped and deened desirabl e
under both alternatives are al so neasures Zortnan wll propose, or BLM

Wil require, inthe final reclamation plans. Those plans may vary in sone
respects fromthose reviened in the HS but the design of the reclanation
plan and the specific neasures to be inplenented are likely to be nuch the
sane.

In addition to Zortnman's plans to expand the mnes, the HS was
prepared to address the conpany' s proposed nodifications to respond to ARD
and long-termrecl anati on practices to correct the probl ens wth ARD t hat
had devel oped at the mnes. 59 Fed. Reg. 16656 (Apr. 7, 1994); RD at 2.
Lhl ess BLMprepares another HS it wll be a prinary docunent upon whi ch
BLMs decision on Zortnan's final reclamation plan is based and to whi ch
any suppl enental docunent is tiered. See Southern Wah WI derness
Aliance, 123 IBLA 302, 305-07 (1992). To the extent Appellants raise
argunents chal lenging its adequacy and the effectiveness of the reclamation
neasures BLM has approved, not all issues they have rai sed are noot and
Zortman' s announcenent does not preclude granting effective relief. See
Povel | v. MCornack, Speaker of the House of Representatives, 395 US 486,
496- 97 (1969). Appel [ants continue to have "a legal 'y cogni zabl e i nt er est
inthe final determnation of the underlying questions of fact and law"
Qounty of Los Angeles v. Davis, 440 US 625, 631 (1979). Zortnan's notion
to dismss the appeals as noot is denied in part.

The fact BLMnust have jurisdiction to review Zortnan's final
reclamation plans is not sufficient to renand the appeal s w thout providing
Appel lants the review by this Board to which they are otherw se entitled.
Zortnan's and BLM's reliance on an opportunity to appeal a decision
addressing the final reclanation plans nmsconstrues the standard for
nootness. The initial question is whether the Board may grant effective
relief. If it cannot, the appeal is noot and the further question arises
whet her there are issues "capabl e of repetition, yet evading review" See,
e.g., BLMv. Thonman, 139 IBLA 48, 54 (1997); Jerry Hylton, supra; see also
Winstein v. Bradford, 423 US 147, 149 (1975) (per curium. The fact
I ssues whi ch have been rai sed might be reviewed in a later appeal is not a
basis for finding that relief cannot be granted in the present appeal. To
the contrary, delay in addressing viabl e i ssues Appel | ants have rai sed
woul d require Zortnan and BLMto proceed wth reclanati on planning in the
face of unresol ved | egal issues, conplicate ongoing work to naintain the
mne sites pending reclanation, and potentially affect their tinely and
proper reclamation. As discussed below it would potentially result ina
BLM deci si on based on an i nadequat e revi ew of environnental inpacts due to
a lack of infornmation about groundwater flows at the mine sites and require
granting the sane relief at alater date.

| ssues on Appeal

A though we find the appeal s are not noot, Zortnan's decision to
cancel expansion of the mnes nullifies many of the argunents Appel | ants
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raise. Mst obviously, argunents that the HS does not adequatel y address
i npacts the conveyor belt woul d have on bi ghorn nountai n sheep and effects
of the leach pad on bats in Azure Cave are w thout consequence if those
facilities are not constructed. Smlarly, Appellants' argunents that
expansion of the mine wll adversely affect air quality and Tribal water
rights need not be addressed. 7/

Qher argunents, while not clearly noot, have a different context as
aresult of Zortrman's announcenent and are not appropriatel y addressed at
this tine. GCancellation of the mne expansion changes both the area where
cultural resources nay be directly affected and the effects whi ch may occur
to resources outside the mne sites. Wen BLMissues a decision on the
final reclamation plans, its conpliance wth the procedural requirenents
of the NHPAw Il stand in a different posture than in the present appeal .
onsequent |y, no purpose woul d be served in addressing i ssues about either
t he substantive adequacy of BLMs review of Tribal cultural resources or
t he procedure by which the PA was adopted. Likewse, there is no need to
address Appel | ants' argunents about the devel opnent of mitigation neasures
for inpacts on wetlands and their adequacy because nitigation requirenents
w il change wth the cancel | ation of the project. Appellants' argunents
concerning Exec. Oder No. 12898 and R-RA al so have different inport by
cancel | ation of the mine expansion. 8/

Trust Responsibility

A though there is no need to address the Appel |l ants' argunent that
BLMviolated its trust responsibility by selecting Alternative 7, they al so
argue that BLMmsstates its trust responsibility in asserting that it was
not inplicated because Tribal |lands are not part of the permtted area and
inconcluding that its trust responsibility was satisfied by conplying wth
Federal |aws and regul ations. (N¥# SCRat 3-8, see HS at 6-188, response
tocmt. 3, HS at 6-197, responses to cnts. 36 and 37.) They are correct.

As noted in the June 16, 1997, Say Qder, the RID seens inconsistent.
(ne paragraph addressing 512 DM2.1 (Rel. No. 3049, Dec. 1, 1995), which
requires consultation wth Indian tribes "whenever plans or actions affect

7/ The June 16, 1997, Say Qder stated at page 12: "dven the basic
principl e of beneficial use which governs Véstern water law BLMs and
Zortman's argunent that Wnters v. Lhited Sates, supra, does not prohibit
non-Tri bal uses appears to have nerit. Wsually, however, we are hesitant
to address issues about Montana water |aw nore appropriately resol ved by a
Mbnt ana court. "

8/ BLMaddressed Exec. Oder No. 12898 in the RD at 42-45. Appellants
assert that it shoul d have been addressed in the HS but do not provide
authority for the clam (N¥ SCRat 12-14). n the other hand, a
response to a conment about a draft H S cannot be consi dered equi val ent
to substantive factual reviewin the anal ytical sections of an BS See
M Answer at 25-26, HS at 6-194, response to cnt. 26.
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tribal trust resources, trust assets, or tribal health and safety,” states
that "no such affect [sic] has been identified' but that BLMhad consul t ed
wth the Fort Bel knap Community Gouncil. (RD at 45.) The next two

par agr aphs, however, assert that approval of Zortman's plans of operations
was "consistent wth BLMs trust responsibilities" and that, having

"anal yzed the potential inpacts that wll occur to all aspects of the hunan
envi ronnent both on and off the Fort Bel knap Reservation,”™ mtigating
neasures "mnimze the potential offsite inpacts of nmine expansion to
affect trust resources” and there wll be "[n]o inpacts to trust resources”
requiring the Departnent "to exercise special protective neasures under its
trust responsibilities to Native Arericans.” 1d. oviously, in order for
BLMto anal yze potential inpacts on the Reservation, determne that

mtigati on neasures protect trust resources, and find that special
protective neasures are not needed, BLMhad to first conclude that the
proposed operations woul d affect trust resources.

[2] The parties' legal argunents address different matters. Zortnan
is correct that |ndependent Petrol eum Association of Muntain Sates,
136 I BLA 279, 291 (1996), aff'd, dv. No. 96-C+0253-J (D Wo., Jan. 28,
1998), recogni zes that BLMwas not required to sel ect a particul ar
alternative unless a specific provision of a treaty, agreenent, executive
order, or statute required it to give a preference to the Tribes. (ZM
Answer at 7-8.) Appellants, however, do not argue that BLMwas required to
sel ect a particular outcone. Rather, they contend that BLMfailed to
adequat el y protect tribal interests and give "priority and i ndependent
consideration to Indian tribes that are affected by its decision.” (N¥
SRat 6, 9.) Inadditionto a nmandate found in a specific provision of a
treaty, agreenent, executive order, or statute, any action by the
Governnent is subject to a general trust responsibility. Uhited Sates v.
Mtchell, 463 US 206, 225 (1983); Nance v. EPA 645 F.2d 701, 710-11 (Sth
dr. 1981); The Havasupai Tribe v. Lhited Sates, 752 F. Supp. 1471, 1486
(D Ariz. 1990), aff'd, 943 F.2d 32 (9th dr. 1991), cert. denied, 503 US
959 (1992); see F. ohen, Handbook of Federal Indian Law Ch. 3, § Cc
(1982 ed.). Appellants are correct that BLMhad a trust responsibility to
consider and protect Tribal resources. "[Al federal agency's trust
obligation to a tribe extends to actions it takes off a reservation which
uni quel y inpact tribal nenbers or property on a reservation.” Northern
Cheyenne v. Hodel, 12 Indian L. Rep. 3065, 3071 (D Mont. 1985), 851 F. 2d
1152 (9th dr. 1988) (reviewof injunction). Neither they, nor the cases
they cite, however, specify the nanner in which BLMshoul d have revi ened
Zortman's proposed plan of operations in order to give "priority and
i ndependent consi deration” to tribal interests while neeting its other
legal obligations. See National WIdife Federation v. BLM 140 |BLA 85,
102 (1997).

BLMs reliance on North S ope Borough v. Andrus, 642 F.2d 589 (D C
dr. 1980), aff'ginpart and rev g in part, 486 F. Supp. 332 (DD C
1979), to argue that it net i1ts trust responsibility by "conpliance wth
federal |aws and regul ati ons designed to protect the environnent” is
msplaced. (BLMAnswer at 13-15.) The district court noted, and the
circuit court agreed, that "[a] trust responsibility can only arise froma
statute,
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treaty, or executive order." 1d. 642 F.2d at 611, 486 F. Supp. at 344.

The Inupiats, the group affected by the action at issue, did not have
atreaty wth the Gvernnent. The district court found, however, that

the Marine Marmal Protection Act and the Endangered Species Act (ESA),

16 US C 88 1371(b), 1539(e) (1994), inposed "a trust responsibility to
protect the Al askan Natives rights of subsistence hunting” and that "to the
extent the Secretary has not conplied wth the Endangered Species Act, he
has al so shirked his trust responsibility to the Inupiats.” 486 F. Supp.

at 344. The circuit court disagreed that the Secretary had viol ated the
ESA 642 F.2d at 611. As BLMpoints out, it al so stated:

By confining the extension of "trust responsibility,” however
defined and what ever the source, to the area of overlap wth

the environnental statutes, the district court was arguably
consistent wth the Suprene Gourt's rationale in Lhited Sates v.
Mtchell. Wthout an unanbi guous provision by Gongress that
clearly outlines a federal trust responsibility, courts nust
appreci ate that whatever fiduciary obligation otherw se exists,
it isalimted one only.

* * * * * * *

Al of the environnental statutes, particularly ESA structure
and prescribe for the Secretary a solicitous stance toward the
environnent. Hence, where the Secretary has acted responsi bly
in respect of the environnent, he has inpl enented responsi bly,
and protected, the parallel concerns of the Native Alaskans. In
sum the substantive interests of the Natives and of their native
environnent are congruent. The protection given by the Secretary
to one, as we have held, nerges wth the protection he owes to
the ot her.

Id. at 612. BLMoverlooks the fact that the Tribes hold treaties wth the
Federal Governnent while the Inupiats did not. See Northern Cheyenne v.
Hodel , supra, at 3071. The treaties predate NEPA and ot her environnent al
laws. Wiile the trust responsibility created by environmental |aws nay be
"congruent” wth other duties they inpose, the enactnent of those | ans does
not dimnish the Departnent's original trust responsibility or cause it to
di sappear. BLMwas required to consult wth the Tribes and to identify,
protect, and conserve trust resources, trust assets, and Tribal health and
safety in naking its Qctober 1996 decisions. It wll be required to do so
on remand and to report on its actions in issuing a decision on the final
reclamation plans. 512 DM 2. 4.

G oundwat er
Regul ations issued by the Gouncil on Environnental Quality govern the
scope and preparation of an BS  Appel lants' argunents concerning the

adequacy of the HS reviewof groundwater focus on 40 CF. R § 1502. 22
whi ch provi des:
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Wien an agency is eval uating reasonabl y foreseeabl e
significant adverse effects on the hunan environnent in an
environnental inpact statenent and there is i nconpl ete or
unavai | abl e infornation, the agency shal | al ways nake cl ear that
such infornation is |acking.

(a) If the inconplete infornation relevant to
reasonabl y foreseeabl e significant adverse inpacts is essential
to a reasoned choi ce anong al ternatives and the overal |l costs of
obtaining it are not exorbitant, the agency shal |l include the
information in the environnental inpact statenent.

If the costs of obtaining the information are exorbitant "or the neans to
obtain it are not known," the regul ation requires an agency to include in
the BS

(1) Astatenent that such information is inconpl ete or
unavai | abl e; (2) a statenent of the rel evance of the i nconpl ete
or unavail able information to eval uating reasonabl y foreseeabl e
significant adverse inpacts on the hunan environnent; (3) a
summary of existing credible scientific evidence which is
rel evant to eval uating the reasonabl y foreseeabl e significant
adverse inpacts on the human environnent, and (4) the agency's
eval uation of such inpacts based upon theoretical approaches or
research nethods general |y accepted in the scientific comunity.

40 GF.R § 1502.22(b). o

Athough the HS reports that "an extensive data base of infornation
exi sts concerning the geol ogy of the Little Rocky Mwuntains and the ore
deposits contained therein® (HS at 3-1), the parties agree that BLM had
l[imted infornati on about groundwater flows in the vicinity of the mnes.
The HSis replete wth acknow edgenents that the nuniber and | ocation of
groundwat er nonitoring wel Il s nade the preci se nature of groundwater flows,
the location of the potentionetric divides, and the extent of groundwat er
flownorth toward the Reservation uncertain. |d. at 3-49, 3-51, 3-53,

9/ Appellants cite Save Qur Ecosystens, Inc. v. Qark, 747 F. 2d 1240
(9th dr. 1984), and Southern Oegon Atizens Against Toxic Sprays, Inc. v.
dark, 720 F.2d 1475 (9th dr. 1983), cert. denied, 105 S Q. 446 (1984).
Bot h deci sions were issued prior to the anendnent of 40 CF. R 8§ 1502. 22
when it required a worse case anal ysis. See 51 Fed. Reg. 15618 (Apr. 25,
1986). Wiile the current version is otherwse simlar to the earlier one,
the Supreme Gourt's conclusion in Robertson v. Methow Valley dtizens
Qouncil, 490 US at 355, that the regul ation was not a codification of
prior judicial decisions nakes application of those decisions uncertain.
Nevert hel ess, courts have | ong recogni zed that NEPA requi res an agency to
obtai n needed infornmation. See Save Qur Ecosystens, Inc. v. dark, supra,
at 1248-49.

144 | BLA 186

WAW Ver si on



| BLA 97-76, 97-77, 97-85

4-45, 4-56, 4-67. @onsequently, the issue presented by the regulation is
not whether BLMfailed to nake clear that information was lacking. Nor is
there a question whether the costs of obtaining additional infornation were
exorbitant. Neither BLMnor Zortman suggests there was a financi al

i npedi nent to conducting additional groundwater study. Rather, the issue
is whether the information was so limted that BLMwas unabl e to adequat el y
assess reasonably foreseeabl e significant adverse inpacts and, therefore,
was required to obtain additional information about groundwater or,
alternatively, provide the analysis outlined in 40 CF. R 8§ 1502.22(b).
"Reasonabl y foreseeabl €' is defined to include "inpacts whi ch have

cat ast rophi ¢ consequences, even if their probability of occurrence is | ow
provided that the anal ysis of the inpacts is supported by credible
scientific evidence, is not based on pure conjecture, and is wthin the
rule of reason.” 40 CF. R § 1502.22(b); see 51 Fed. Reg. 15618, 15622-23
(Apr. 25, 1986).

Based upon the record before us, we agree wth Appel lants that
"inconpl ete or unavail abl e infornation" about groundwater flows precl uded
BLMfromadequat el y eval uati ng reasonabl y foreseeabl e si gnificant adverse
effects on the hunan environnent and that BLMwas required to obtain
additional information or, alternatively, provide the analysis outlined in
40 CF.R § 1502.22(b). In particular, the record discloses that BLM
understood that the gold and other minerals present at the mne sites had
been deposited through the faults, fractures, shears, and other features
wthinthe Little Rocky Muntains and that those sane structures influence
the flow of groundwater. A though several studies of groundwater were
conduct ed, comments by BLMand DSL in review ng the proposed anendnents to
the plan of operations for the Zortnman Mne show that the agencies deened
theminsufficient and believed that additional infornation was needed. In
addition, the record reflects that information about the specific |ocation
of various geologic structures at the mine sites was avail abl e and, as
evi denced by a May 1995 study of the August Fit, could be used to
eval uate groundwat er flows. Except as drawn fromthat study, however, the
B S does not provide the anal ysis of possible inpacts on groundwat er whi ch
was essential to a reasoned choi ce anong al ternati ves.

As described inthe BS faults, fractures, and shears were the
entry through which mneralization occurred. After describing the geol ogy
of the area, the BSturns to the origin of the mneral deposits:

After upwel ling and enpl acenent of the igneous nagmas, a

hydr ot hermal systemdomnated by lowpH lowsalinity waters
heat ed by the igneous nagma devel oped (Russel | 1991b). * * *
Hydrothernal flow of the heated waters was channel ed al ong t he
existing structural trends of the intrusive rocks. @ld,

silver, and associated mnerals such as pyrite were dissolved in
the hot water because of the lowpH Changes in pressure, fluid
chemistry, or reductions in tenperature coul d cause the pH of
the water to increase, resulting in precipitation of gold and
mnerals. The mnerals were typically distributed wthin the
structural channels, often in dikes or veins of quartz, or along
fracture zones of crushed and broken rock cal |l ed brecci as.
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(BSat 3-5.) The HBSreports that nost gol d production has cone from
| ow grade deposits of 0.022 to 0.028 ounces per ton, "although even | ower
grades have been mined at Landusky,” and that the deposits:

occur in the altered syenite porphyries, and are associated wth
high-angl e faults or fractures, the channel s al ong whi ch

mneral i zed hydrothermal waters had access. A the Zortnman M ne,
gold mneralization has been concentrated at the intersections of
north and northwest-trending mneral i zed fractures, and occurs as
finely dissemnated particles. To date, the nost inportant ore
bodi es have been within the porphyry-hosted "breccia" dikes, the
rock-type resulting fromcrushing and grinding along a fault or
fracture. Sulfide mneralization inthe K Breccia, a

mneral i zed breccia 15 to 100 feet w de enpl aced al ong a
northwest-trending fracture, extends fromthe surface to an
average depth of 500 feet. In the Landusky area, economcally

vi abl e gol d deposits are found where the nunber and/or extent of
fractures is greatest.

Id. at 3-5to0 3-6; see fig. 3.1-4, at HS 3-8.

The HSreports that faults, fractures, and shears are equal ly
inportant in controlling the flow of groundwater. It states that
"[flaulting and fracture systens which are both radial and tangential to
the intrusive core control the outward flow of groundwater” and that
"solution cavities and other karst features common to carbonate rocks al so
control groundwater flow" 1d. at 3-48. In general, the HS reports that
groundwat er "noves sl ow y downsl ope through the intrusive rocks.

Goundwat er flow paths are conpl ex and are control | ed by the presence and
alignnent of open fractures.” 1d. Fault structures near the Zortrman Mne

general Iy trend north-northeast are steeply dipping and appear to
be confined to the intrusive body. The north-northeast oriented

shear zones include Riby, Ross, and QK shear zones. Breccia

di kes and veins are al so present in nany of the mne workings at

Zortman; nost notably wthin the QK and Ruiby Pits.

Id. at 3-49. The HS notes that "[t]he Zortnman mning area i s underlain by
nuner ous under ground openi ngs and worki ngs,” but they are "above the static
groundwat er table and convey only transient groundwater flow" 1d. A
Zortman, "nost of the groundwater recharged in the pits fl ows southeasterly
towards Ruby Qul ch, possibly al ong fractured rock pathways resulting from
faulting of the porphyry intrusive rock." Id. at 3-51. Despite an
apparent "preferred groundwat er flow path between the pits and Ruby Gl ch,”
the HS notes that sone groundwater nay drain to the north, but, because
there are only two bedrock nonitoring wells north of the Zortnan pit
conplex, "it is not certain that no i npacted groundwater is currently
flowng to the north." Id. at 3-51, 3-53. "Another conponent of
groundwater flowis a deep, near-vertical recharge route into the porphyry
bedrock and eventual |y into the sedi nentary formati ons surroundi ng the
Little Rocky Muntains.” 1d. at 3-51.
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The HSreports that at the Landusky M ne:

The principal structural controls * * * appear to be the
northeast oriented shear zones, principally the Gld Bug, Suprise
N seka and August shears, and the snal | er synpathetic fracture
systens in the direction of shearing (Véter Managenent
onsul tants 1995). The shear zones have areas of greater
fracture density which nay result in enhanced hydraul ic
conductivity. If so, the fracture systemmay act as a conduit
inparting a preferred southwesterly orientation for groundwater
flow through the mne area.

Id. at 3-49. Nevertheless, the BS notes that there is evidence that the
"water in the Suprise Shear Zone is draining naturally to the northeast,
towards Peopl es Geek” and "spring L-20 nay represent a natural di scharge
zone for groundwater in the Suprise Shear Zone." 1d. at 3-51, 4-50. The
BSalsoreports that "[a] zone of higher (perched) groundwater el evations
has been encountered in the Narrows Fault Zone"™ which nay drain to spring
L-5 on King Qeek, that "seeps in the headwaters of Mntana Gil ch are
consi stent wth groundwater el evations in the intrusive rocks al ong the
line of the August Shear Zone," and that spring L-8 in MII Qilch "is
likely related to groundwater flowin the intrusive rocks al ong the Gl d
Bug shear zone." 1d. at 3-51

The HS explains the rel ati onshi p between surface water and
groundwat er as fol | ows:

In the upper parts of the Little Rocky Munt ai ns,
groundwater infiltrates directly into the unsaturated syenite
por phyry rocks. @onstruction of the open pits, heap | each and
waste rock piles has increased the |and surface area avail abl e
for direct infiltration and proportional |y reduced the anount of
direct runoff to surface water drai nages. The enhanced
infiltration increases the vol une of water available to interact
wth the rock (bedrock and waste rock, spent ore etc.) and thus
increases the potential for generation of ARD A percentage
of the groundwater infiltrating into the pits flows towards,
and then discharges to the streans and val | ey al | uvi umt hrough
springs and seeps | ocated in the upper reaches of the drai nages.
* * % Goundwater flowfromthe pits towards the valleys is
possibly facilitated by enhanced perneability al ong faul ted and
brecci ated zones. Another portion of the recharge infiltrates
vertically into the syenite porphyry bedrock. This near
vertical flowpath will eventually contribute to the recharge of
the Madi son Goup linestones or its overlying sedi nentary
formations.

Id. at 3-106; see at 3-108, 3-109. In addition, the HS reports that
recharge to the Madi son Goup |inestones nay occur by infiltration from
streans where the linestones are at or near the surface and i s
"facilitated by the downward vertical potential wthin the |inestone at
these locations.” 1d. at 3-108.
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As noted in the June 16, 1997, Say Oder, ARD has been di scharged
into surface water at both mnes and has infiltrated i nto groundwat er,
particularly in the Ruby Qulch drainage. See HS at 3-45, 3-92, 3-98 to
3-99, 3-104 to 3-106, 3-109. The H S acknow edges t hat

water quality in the mgority of the southern drai nages wthin
the Littl e Rocky Mbuntai ns has been adversely inpacted to sone
degree by mning activity. Geologic naterial s and nmine wastes
derived frompast and present mining operations have generated
acid rock drai nage and rel eased these products to surface water
and groundwat er .

Id. at 4-38; see at 3-87 to 3-106 (groundwater quality nonitoring results)
and 3-118 to 3-124, table 3.2-3.2 (summary of existing conditions). The
BSexplains that rock redistributed fromthe mne pits to heap | each pads
and waste rock facilities "has significantly increased the anmount of
potential ly acid generating rock exposed to the atnosphere, thereby

accel erating the rate of weathering and geochenmcal reactions that have a
negative inpact on surface and groundwater quality.” 1d. at 4-38. It
finds that, "[with the exception of Lodgepole Geek, all the najor
drainages in the vicinity of the Zortnan mne have been significantly
inpacted by mning activities" and that all najor drainages at the Landusky
M ne "have been inpacted to sone degree by nmine drai nage and/ or rel ease of
process chemcals.” 1d. The BS al so acknow edges that "Madi son |inestone
exposed at or near the surface in the Littl e Rocky Muntai ns has recei ved
ARD contaminat ed recharge due to upstreammning activity.”" 1d. at 3-117;
see at 3-53, 3-92, 3-98, 4-44.

The record indicates that the HS discussion of groundwater was drawn
fromthree studies. The earliest is the "Baseline Wter Resources
Monitoring Pan," dated April 1992 and revised April 1993, by Hydronetri cs,
Inc. of Helena, Mntana. (Zortman PP, Vol. 5, app. 8.) It reports that
10 nonitoring wel I's were conpl et ed between Septenber 1990 and February 1991
"to determne the groundwater quality and aquifer characteristics in the
proposed mne extension area” and that 4 wells (Z.-200, ZL-201, ZL-202,
and ZL-207) were conpleted in the &K Ruby Ross, and Mnt pits at Zortnan
"to determne the anount and qual ity of groundwater that coul d possibly
flowinto mning pit areas should the pits be deepened by extension
mning activities." 1d. at 4-1. The study states that the "[o] ccurrence
and distribution of groundwater in the Zortnan and Landusky areas are
closely related to both | ocal and regi onal geol ogy" and that "[f]laults
and fractures are the principal paths for groundwater recharge and
novenent * * *." |d. at 4-3, 4-5. Specifically, the study finds that the
recharge of springs on the flanks of the nountains "is evident by the quick
reaction of these springs to precipitation events in the nountai n range,"
that groundwater near the town of Zortnan generally fl ows sout heast, and
that "surface water and al luvial groundwater contribute recharge to the
Madi son Li nestone” and "[t]here is a strong potential for recharge from
alluvial aquifers to the Mssion Canyon |inestone, whi ch has nunerous
solution cavities inits upper part * * *." 1d. at 4-5 4-6, 4-14. The

144 | BLA 190

WAW Ver si on



| BLA 97-76, 97-77, 97-85

report, however, indicates that a majority of the wells were dry or not
tested i n each of the 6 nonthly tests. 1d. at 4-1, 4-15. onpl eti on and
lithol ogic well |ogs acconpany the study and a nap of the potentionetric
surface shows a naxi numel evation of 4,800 feet north of well Z-200, which
is shown at 4,772 feet. 1d. at 4-10, 4-14, fig. 4-2, App. 5.

The second study is the "Hydrol ogic Sudy of the CK and | ndependent
pen Pits" (Dec. 12, 1992) by Hydro-Geo Gonsultants, Inc. of Lakewood,
Ml orado. (Zortnman PCP, Vol. 7, App. 24.) 1t was undertaken because
excavation of the pits bel ow groundwat er |evel s woul d "cause ground wat er
inflowinto the pits during operation and partial flooding of the pits

after the conpl etion of mning. Id. at 1. The conpany initiated a
program "designed to test the aquifer characteri stl c inthe pit expansion
area particularly in the area of the shear zones. Id. Athough it

conduct ed addi tional perneability tests, the sane four wells (4-200, 4-
201, Z1-202, and Z-207) were used to establish a potentionetric surf ace.
Id. at 22 The map identifies the groundwater divide at 4,757 feet in
Novenber 1992 and shows the |ocation of shear zones crossing the nmine pits
north-south and east-west. 1d., fig. 1, project area map. Anong ot her
natters, the study concl udes That backfilled mne pits wll becone

sat urated from precipitation, surface water runoff, and ground V\B.t er inflow
"to a level near the pre-mning potentiongetric surface el evatlon | d.

at 6, 8 It uses naxi numestinmated i nflowin calculations "to account for
the potential higher hydraulic conductivity in the area of the intersection
of the two shear zones" which could " have a great inpact on the ground
V\ater inflowduring and after mning." 1d. at 13. It also states that
"shear zones with substantially higher perneability than the surroundi ng
rock coul d change the inflowrates during and after mning * * *." Id.

The third groundwat er study, prepared by Véter Managenent (onsul tants,

Inc., of Denver, Glorado, and titled "Prelimnary Assessnent of
Goundvat er Gonditions for the Expanded August At" (My 1995), was based
upon a variety of tests using six test holes. 1d. at 3-4. It identifies
the dip and strike of four northeast tendi ng faults associated with
mneralization at the Landusky Mne (the Gl d Bug, Suprise, N seka, and
August Shears), an unmineral i zed northwesterly Narrows Fault with
associ ated structures, and the presence of roof pendant rocks and | ocal i zed
folds. Id. at 13-14 and fig. 2.3. The study states that, while "water
tabl e el evations wthin and surroundi ng the range broadly mmc the surface
topography, * * * [flaulting and fracture systens which are both radi al and
tangential to the intrusive core control the outward flow of groundwater. "

Id. at 17. It also states that "[g]roundwater flow paths are conpl ex and
are control l ed by the presence and ali gnnent of open fractures. A

know edge of the geologic structures is therefore inportant for

under standi ng the detail ed hydrol ogy around the August Ait." 1d. at 19.
Based upon data col lected in March 1995, the study finds that
"[g] roundwat er el evations in the bedrock in the vicinity of the August Rt
range fromabout 4,625 ft to 4,634 ft" but that a zone of higher
groundwat er el evations had been found in blast holes in the Narrows Faul t
Zone "roughly consistent in elevation wth the spring at the head of the
King Qeek drai nage" (4,720 feet) whi ch appears to be a perched water table
in roof pendant rocks. 1d. at 20-21.
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Mre particul arly, the study describes the four shear zones as the
"principal control on groundwater flowin the syenite porphyry intrusive
rock." 1d. at 21. It notes that one test hole may indicate that sone
drai nage fromthe ore zone is "occurring to the southwest, towards Mntana
@il ch, because of the hydraulic connection al ong the shear zones" and t hat
another "may indicate that water in the Suprise Shear Zone is drai ni ng
natural ly to the northeast, towards Peoples Qreek.” Id. In addition:

The spring at L-20 coul d possibly be related to groundwat er
wthin the intrusives of the Suprise Shear Zone. Spring L-51in
King Qeek could be the result of the perched water in the roof
pendant rocks. Sone of the seeps and springs in the headwat ers
of Montana Gl ch are consistent wth groundwater el evations in
the intrusive rocks along the Iine of the August Shear Zone. In
MII Qilch, Spring L-8 occurs at an el evation of approxi nately
4,450 ft. This spring nay al so be related to groundwater in the
intrusive rocks al ong the Gl d Bug Shear Zone.

Id. at 22. The study anal yzes dewatering of the mne pits during
operations, hydrology of the final pit, and the consequences of backfilling
the pit. It notes the need for additional data, but finds "there woul d
always be a slight hydraulic gradient towards the backfill naterial, so
flowwoul d al ways be fromthe wall rock to the backfill naterial and into
the August Drain Adit." 1d. at 34. Because "the backfilled pit woul d act
as a localized groundwat er sink," however, "if the pernanent drai nage
systemto the August Drain Adit is engineered correctly, flowfromthe
backfilled pit into the |ocal groundwater systemwoul d not occur” and a
properly designed cap could "effectively prevent in-pit runoff water from
entering the underlying backfill naterial." 1d.

(ne ot her groundwater study was submtted to the Board. Prepared by
Hydronetrics, Inc. of Helena, Montana, and titled "Eval uation of
G oundwat er Resources in the Zortnman and Landusky Mne Area Phillips
Gounty, Montana" (May 1995), its two binders are nmarked "Privil eged and
Qonfidential Gonmmuni cation in Anticipation of Possible Settlenent.” The
vol unes are not date-stanped or narked as received by BLM The st udy
explains that Zortrman had submtted a draft "Vdter Quality Inprovenent and
Mbni tori ng Conpl i ance A an” to the Montana Departnent of Heal th and
Envi ronnental Sci ences (MHES) in October 1994 detailing "tasks and a
schedul e whereby ZM w || achi eve conpl i ance wth Mntana water quality
regul ations in anticipation of settling litigation between MMHES and ZM "
and that MHES had requested "a conprehensi ve conpil ation and eval uation of
exi sting informati on on groundwater resources in the mne areas.” |d.
at 1-1. The study appears to have been based upon 50 welIs at the Zortnan
Mne and 21 wells at the Landusky Mne. 1d. at 6-2, 6-10.

The HS does not explicitly refer to the "Bval uation of G oundwat er
Resources," it is not identified inthe list of references, and neither BLM

nor Zortman identifies it intheir briefs as a docunent supporting the HS
See 40 CF.R §1502.24; BSch. 7, cf. ZM Answer at 32. Responding to a
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comment that the "[e]valuation of a fracture-controlled aquifer requires
detail ed structural and hydrol ogi c anal ysis to deternmne groundwater flow
directions and vel ocities" and the draft BS did not indicate "that such
anal ysi s has been perforned,” BLMcited the studies of the August At and
the K and I ndependent pits to state that "[e]xisting and potential inpacts
can be assessed based upon existing infornation" but did not refer to the
"Bval uation of Goundwater Resources.” (BSat 6-126 to 6-127, cnt. 150
and response.) Another comment nentioned the study, but BLMresponded t hat
it had "determined that all data necessary to prepare the HS and to nake a
reasoned choi ce anong alternatives are currently available.” 1d. at 6-41,
cnm. 1 and response. (onsequently, it appears that neither the H'S nor

the Deci sions on appeal were based upon the "Eval uati on of G oundwat er
Resources. " 10/

Under the applicable regul ations, Zortnan's proposed nodifications to
its plans of operations were to be reviewed by BLMas t hough t hey
constituted an initial application. 43 CF. R 88 3809.1-7(b), 3809. 1-6.
Under the Montana Metal Mne Reclamation Act, the application was to be
treated as an anendnent of Zortnan's operating permts and revi ewed for any
deficiencies. Mnt. Gode Ann. pt. 3, ch. 4, tit. 82. B.Mand D&. forned a
teamto reviewthe application for conpl eteness. (MM77778, Vol. 7.) The
record of their cooments reveal s that BLMunderstood that additional study
was needed to identify the specific features controlling groundwater flows
at the mne sites.

The first conpl eteness review sent to Zortnan on June 22, 1992, found
the application inconpl ete and identified specific deficiencies and
questions. Referring to the "Baseline Véter Resources Monitoring Aan,” it
noted that the nonitoring wells were in the Gslin Gl ch and Ruby O eek
drai nages whil e the proposed pit woul d extend i nto the Lodgepol e G eek
drai nage and requested that Zortnman: "H ease include Lodge Pol e O eek
drai nage i n groundwat er characterization and nonitoring studies as it is
potentially affected by the proposal ." (MM77778, Vol. 8, at 16, cnt.
162.) The agencies also noted that Zortnan's application had "stated that
54 core hol es penetrated the potentionetric surface in the Kand Mnt Rt
areas" and requested the conpany to "incorporate these core hol e | ocati ons

10/  The R acknow edges that "a groundwater study is included in the
recent settlenent of water quality litigation, " but states that additional
"information is not needed to nake a decision regarding the recl anati on
and mne expansion plans.” (RDat 34.) The "study" referred to is not
the "Bval uati on of G oundwater Resources" but the "conprehensive study of
potential inpacts of rel eases of Mne Véstewater to Gound Vdter" the (D
requires. (D MIl.15.aat 33.) That study is also called for by the
fina "Water Quality Inprovenent and Mnitoring Gonpliance A an" Zortnan
submitted in July 1996. (App. Cat G1.) The work was to have been
conpl eted by Dec. 31, 1997, and a draft sumrmary report was due Mar. 1,
1998. (App. Cat G5.)
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and water |evel data into" the potentionetric surface nap and "t he

di scussion on groundwater novenent." 1d. at 16, cni. 152; see cni. 24,

at 3. Inaddition, it stated: "The section on hydrogeol ogy shoul d i ncl ude
a detailed description and map of the inportant hydrostratigraphic units
interns of recharge and di scharge areas, hydraulic characteristics, flow
velocity and direction, and water quality.” 1d. at 17, cnmi. 163. Zortnan
submitted its responses on Septenber 14, 1992.

BLMs and DA.'s second conpl et eness review in Qctober 1992 accept ed
Zortman's response that the core hole wells did not provide reliable data
to determne a potentionetric surface but noted that "[a]lthough 123 of
the 177 core holes were logged as "dry,' they may have ternminated bel ow
the potentionetric surface in rock of |ow perneability" and requested that
Zortman "pl ease re-examne themto determne whet her water has col | ected
inthemor if the[y] are indeed above the potentionetric surface.” The
agenci es al so requested Zortnan to "provide a map (preferably a topographi c
nmap) indicating the locations of all core holes" and show "the outlines of
the current and proposed pit and the potentionetric surface, as indicated
by data fromall 58 holes [the 54 hol es that may have ternminated bel ow t he
potentionetric surface plus nonitoring wells ZL-200, Z-201, Z.-202 and
Z2-207]." (MIM77778, Vol. 9, at 4-5 cm. 25.) The agencies agreed that
water table information fromthe core hol es was "very questionabl e, " but
pointed out that, as a result, "[o]nly the four potentionetric surface
el evations fromthe nonitoring wells are reliable. Mre data needs to be
acquired." 1d. at 5. They inforned Zortnan: "The four nonitoring wells
inthe area of the proposed pit do not provide adequate basel i ne data.

F ease propose a network of nonitoring wells beyond the perineter of the
proposed pit area (A mninumof one nonitoring |ocation per 1000 feet is
recoomended. )" 1d. at 5 cnm. 26. The agencies again pointed out that the
hydr ol ogy section "shoul d include a detailed description, map, and cross-
sections of the inportant hydrostratigraphic units inthe vicinity of the
mne, in terns of recharge and di scharge areas, hydrol ogi c characteristics,
flowvelocity and direction, and water quality.” Id. at 14, cm. 68.
Zortman submtted its responses on Decenber 23, 1992.

The agenci es' third conpl et eness review dated January 21, 1993,
stated that additional nonitoring wells were "needed to establish basel i ne
condi tions outside the eventual perineter of the proposed pit. A |east
6 nonths of data is necessary.” (MM77778, Vol. 11, letter of Jan. 21,
1993, at 2, cni. 9.) BLMand DA stressed:

The construction of additional nonitoring wells before
any new expansion of najor facilities wll allowfor a point of
ref erence fromwhi ch to draw concl usi ons about ground water flow
and quality before and after mning. It is inperative [that] new
noni toring points be established now not at sone point in the
future. Anonitoring plan is al so needed.

Id. The agencies rejected Zortnan's suggestion that there were "a
sufficient nunber of nonitoring wells inthe pit area to accurately
determne the
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static water level,” noting that the six additional wells Zortnan had
identified inits response were southeast of the pit in Ruby Qi ch and that
"[s]ome are a mle anay * * * and several hundred feet |ower in elevation.”

Id. at 6, cni. 41. The agencies again requested that Zortnan "consul t
wth the agencies and install additional wells near the boundary of the
proposed pits in order to adequatel y characterize water quality, pit
inflows and outflows, and water table fluctuations." 1d. at 6-7, cni. 41

In addition, they noted that it was "inportant to understand the source of
water to the high flowsprings that contribute flowto Beaver O eek and
Lodge Pol e Oreek" because if they "represent di scharge fromgeologic units
that wll be inpacted by mning operations,” the streans coul d be i npact ed.

Id. at 19, cm. 112

A though simlar concerns were not raised by BBMand D8 in their
fourth conpl eteness review HPAraised themdirectly wth Zortrman in
commenting on the proposal. (MM77778, Vol. 14, letter of June 7, 1993;
see Zortnan "Responses to DAL 5/12/93 Letter” and "Responses to EPA 2/ 24/ 93
and 5/5/93 Letters" at 27, 29, 31, cms. 4, 7-8, 11.)

Intheir fifth review BLMand DAL decl ared the application conpl ete
by letter dated July 9, 1993. (MM77778, Vol. 15 HS at 1-10.) As
previously noted, by that tine the Mntana Sate Drector had ordered
changes in operations and required Zortnan to submt significant
nodi fications to its plans of operations to respond to ARD  The record
indicates that the steps taken included installation of a nunber of
groundwater nonitoring wells. See, e.g., MM77778, Vol . 17, attachnents
to D8L letter of Sept. 30, 1993, and Vol. 23, Decenber 1994 EA approvi ng
nonitoring wells ZL-209 and ZL-210 on Lodgepol e O eek drai nage.

Questions about the adequacy of infornation about groundwater
continued to arise during the prelimnary reviewof the draft HS 11/ For
exanpl e, MOHES commented that, considering the limtations on well data,
"the statenent that saturated conditions exist and the potentiongetric
surface foll owns the | and surface cannot be supported,” suggested that BLM
"[r]enmove the reference to the potentionetric surface if the data quality
do not justify it[s] use," and chall enged a statenent that a najority of
ARD was bei ng capt ured because such know edge "woul d require accurate
potentionetric naps or a preci se water bal ance or additional nonitor[ing]
wells to the north of mning disturbance.” (MM77778, Vol. 23, Feb. 24,
1995 cmis. at 7, 9, 11.) Smlarly, BPAnoted that the HS needed "a nore
adequat e di scussion of the quantitative aspect of the inportant ground-
water flow systens.” (MM77778, Vol. 24, letter of Mar. 1, 1995 at 2.)
In particul ar, EPA stated:

[ T]here apparently is not an adequate understandi ng of the
guantitative flowconditions in: the alluvial deposits in the

11/ Detailed conments by BLMand DS during prelimnary revi ew appear to
have been regarded as worki ng docunents and are not part of record.
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various drai nages, the ore rocks (fractured netanorphic and
syenite) and the Madison Goup. Mre infornation shoul d be
presented on recharge/ di scharge conditions, vertical ground-water
novenent between geol ogic units, [and] ground-water vel ocities
and storage properties. It is al so recoomended that nore field
work be done to expand the current understandi ng of the Madi son
aqui fer flow systemin the outcrop/subcrop areas in the | oner
parts of the drai nages inpacted by nmining.

Id.; see 61 Fed. Reg. 47125 (Sept. 6, 1996).
The three groundwater studies clearly support the HS descriptions of
geol ogy and hydrol ogy, but the conpl et eness revi ens denonstrate that BLM
and DEL bel i eved additional groundwater nonitoring wells were necessary to
study groundwater flows in order to devel op a sufficient understanding to
assess inpacts of the proposed operation and recl anati on procedures. The
bel i ef was consistent wth BLMs "Solid Mneral s Recl anati on Handbook"
whi ch advi ses:

The basel i ne survey shoul d be conducted to identify the
guantity and quality of all surface and subsurface waters whi ch
nay be at risk froma proposed mneral operation. Al aspects of
an operation whi ch nay cause pol |l ution need to be investigat ed,
so that every phase of the operation can be designed to avoid
contamnation. It is better to avoid pollution rather than
subsequent |y treat water.

BLM Manual Handbook H 3042-1, MI1.A (rel. 3-275, Feb. 7, 1992) (enphasis
added). Zortnan al so understood that additional infornation was needed.
Its "Mne Expansion Sudy P an" filed wth BLMin 1990 pronm sed:

A discussion relating to regional geol ogi cal setting and
groundwat er resources Wl be prepared based on published

geol ogi cal data, project field activities and data avail abl e from
previ ous hydrol ogi cal investigations. Aguifer characteristics
Wl be described based on field testing and characteri zation of
aqui fer nmaterials. A discussion of depth to water,
hydrostratigraphic units, flowregines and di scharge and recharge
groundwater flowrates wll be prepared. |f possible, a cross-
section of the mne area presenting hydrostratigraphic units wll
be conpl et ed based on results fromexploration drilling,

noni tori ng wel I's and known hydrogeol ogi cal rel ati onshi ps.

(MM 77778, Vol. 6, "Mne Expansion Sudy A an" (Aug. 29, 1990) at 38.)

onsi derabl e information about the location of faults, fractures,
shears, and other geol ogic features at the mne sites appears to have been
available. The well logs fromthe 177 core hol es used in the "Hydrol ogi c
Sudy of the QK and | ndependent Qpen Fits" (see Zortnman PCP at 1-22)
apparently were the source for portraying faults shown on the study's
potentionetric nap. Nunerous faults and shears at the Zortnan Mne, as
well as old
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mne workings, are identified on naps acconpanyi ng the "Zortman M ne
Expansi on Véste Rock Cap and Fit Recontour Alternative" (January 1996) by
Gl der Associates, Inc. of Lakewood, lorado. (Fgs. 2 and 3.)

Snmlarly, the location of shear zones, the Narrows Fault, and underground
mne workings at the Landusky Mne are portrayed in the My 1995 August Fit
study. Qoss-sections of the proposed nmine pits found in various docunents
nay have been derived fromextensive drilling undertaken by Zortnan to
define the target ore body. See, e.g., Zortman PCP figs. 2.11, 2.12, 2. 13,
at 2-29to 2-31. The HS however, presents only a general sketch of the

| ocation of geologic structures taken froma 1991 publication. (HS

at 3-8.)

Despite nunerous statenents that faults, fractures, shears, and ot her
geol ogi ¢ features control groundwater flows at the mne sites, the HS
provides little analysis of the effect of specific structures. See BS
at 6-114 to 6-115, response 80, HS at 6-129, response 163. As descri bed
above, the groundvxat er study for the August Pt identifies a relation
bet ween various springs and shear zones at the Landusky Mne. The BHS
reports this information and al so finds, as Appellants note, that water
discharging to the north at spring L-20 fromthe Supri se shear zone is
likely to be of poor quality and require capture and treatnent. |d.
at 4-50, 4-57, 4-67. In contrast, the HSresponds to clains that B g
WirmSpri ng near the Zortnan Mne reacted rel atively quickly to a large
snowfall by stating that it is "unlikely" mning "woul d i npact the vol une
or quality of the discharge at B g Verm Spring due to the presence of
si gni ficant topography between the mine and the spring” and that a naj or
structural feature connecting the two is not "apparent fromthe surface
topography or available structural maps."” 1d. at 6-103, response 26,
6-108 to 6-109 response 59; see at 3-108. Wiile the responses nay be
valid, they reflect a lack of infornation about the geol ogy which |ies
between the mne and the spring. Smlarly, wile BLMunderstands that
groundwat er flow ng north at the Landusky Mne is likely control | ed by
the Narrows fault zone and the Suprise shear zone, regarding the Zortnan
Mne it states sinply that evidence "suggests that the najority of recharge
to the pit conplex currently flows to the south” but that "there is sone
potential for degraded water wthin the Zortnan pit backfill to flow
towards the north." Id. at 6-111 to 6-112, response 68. 12/

Utinately, BLMs and Zortnman's position that there was suffici ent
information to assess inpacts is not based upon the quantity or quality of
the avail abl e i nfornation about groundwater but upon the extensive water
nanagenent systemdesigned to divert and control surface water runoff,

12/ The "Hydrol ogic Sudy of the (K and | ndependent (Qpen Rits" states at
page 2. " Regional ground water flowis towards the north, however, the
flowin the mne area is governed by the | ocal topography and geol ogi cal
struct ures." The "Baseline Véter Resources Monitoring P an" reports that
"[o]ln a regional scale, the general groundwater flowdirectioninthis [the
Madi son] aquifer is fromsouth to north (Feltis, 1983) * * * " (Zortnan
PP, vol. 5 App. 8, at 4-5.)
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capture and treat contamnated water, and limt infiltration into reclai ned
mne facilities, elenents of which are either part of Zortnman's proposed
mni ng operation or nandated by the stipul ati ons BLM has i nposed. (BLM
Answer at 33-34; ZM Answer at 41-43.) As stated in the R "ARD
di scharges to groundwater are mnimzed by diverting runon waters, limting
infiltrating waters, and preventing the rel ease of untreated water to
surface drai nages that nay recharge the groundwater systens.” (RD at 34.)
In effect, they contend that the water nmanagenent pl an and other features
mnimze the potential for groundwater contamination and support the HS
findings that groundwater contamnation, particularly in the northern
drai nages, is not likely to occur.

A though Appel lants criticize several features of the water nanagenent
system(see, e.g., NWW SR at 65-66), their broader argunent is that the
| ack of 1 nfornation about groundwater undermines BLMs ability to identify
and eval uate potential inpacts on groundwater as required by NEPA  Among
other natters, they criticize the HS potentionetric surface maps whi ch
portray the location of a groundwater divide at each mine and underlie
BLM's concl usion that northern drai nages are unlikely to be affected. The
naps were added to the final HS and are | abel ed as based upon "dat a
col lected My 1995." (BSfigs. 3.2-9 and 3.2-10, at 3-50 and 3-52; cf.
Daft BS at 3-45to 3-46.) 13/

The origin of the naps and the data they are drawn fromis not
apparent fromeither the HS or the record. The August Pt study is dated
May 1995, but its data was obtained in March 1995. It reports bedrock
groundwat er el evations between 4,625 and 4,634 feet, while the B S shows
a groundwat er divi de above 4,650 feet. Athough only slightly different
water el evations are reported for nost wells, the HS shows wel | 95LH 11
to have a groundwater el evation of 4,673 feet, while the August Pt study
reports an elevation of 4,773 feet in a perched water table. It is
possi bl e that separate readings were taken in My, but it is unclear why
data for 1 nonth was relied upon instead of the 6-nonth mini mumidentified
inthe third conpl et eness revi ew as necessary to establish baseline
conditions. The potentionetric surface map for the Zortnan mne identifies
nore wells than the four near the mne pit used for the "Baseline Vet er
Resources Mnitoring A an" and the "Hydrol ogic Sudy of the (K and
| ndependent pen Fits" and its contours and groundwat er divide do not
clearly correspond to those in either study. The data for nost wells
appears to be the sane as on the potentionetric surface nap in the
"Bval uation of

13/ In addition, Iine draw ngs show ng "typical " north-south and east-west
cross-sections of the mnes, identified as having been prepared by Zortnan
in Septenber 1994, were nodified in the final BS by adding two Iines to
show an estinated potentionetric surface during dewatering of the expanded
pits and an estimated potentionetric surface in My 1995. (onpare draft
BSat 2-120, 2-121 wth BS at 2-112, 2-113 (Zortnan) and draft B S at 2-
164, 2-165 with BS at 2-115, 2-116 (Landusky).
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G oundwat er Resources,™ but it identifies the el evation of well Z-210

as 4,768 feet, rather than 4,663, which has the effect of flattening and
br oadeni ng the upper potentionetric surface, and there are distinct
differences in the shapes and positions of the contours. Differences in
contours are also found in conparing the BS nap for the Landusky M ne
wth exhibit 4 of the "BEval uati on of Goundwater Resources.” As di scussed
above, there is no clear indicationin the record that the "Eval uati on of
G oundwat er Resources” was relied upon in preparing the fina HS

Areliabl e understandi ng of the potentionetric surface and groundwat er
divide is inportant because the BHBS eval uates both the quantity of water
which wll flowto various drainages and the fate of groundwater if it
becones contaminated. BLMnay be correct that the potentiongetric surface
general |y refl ects the surface topography, but Zortnman's operations have
changed the | andscape at the mine sites. The B S notes that operations
at the Zortnman Mne have reduced the el evation of two hills by 200 feet
or nore and one hill at the Landusky Mne has been | owered by 500 feet and
anot her hi gh point has been reduced 300 feet. (BSat 4-5.) The reclained
area W Il be juxtaposed agai nst undi st urbed geol ogi ¢ fornations.

Undoubt edl y, drai nage controls and recl anation covers wll limt the anount
of surface water entering reclained mne pits and waste dunps, as well as
total groundwater recharge, and in that sense mtigate inpacts. Alimted
under standi ng of the potentionetric surface and the effect of specific

geol ogi ¢ features, however, precluded BLMfromeval uating the extent to

whi ch groundwater will mgrate to and through recl ai ned areas, becone
contamnated by contact wth sulfide naterial remaining in buried pit

wval |'s, backfill, and waste dunps, and enter surface waters or aquifers.
Except for limted informati on drawn fromthe August Pt study, the BS
fails to anal yze the direction and quantity of groundwater novi ng through
various portions of the mne sites and the effect specific faults,
fractures, and shears wll have in directing groundwater to an aquifer or a
point at whichit wll energe as surface water.

Zortman and BLMal so rely upon surface nonitoring sites and nonitoring
wel s to detect contamnated groundwater for capture and treatnent. In
particul ar, they point to the large nunber of nonitoring wells and sites
whi ch have been established, the requirenent of Sipul ation 54 of the RD
that Zortrman nust install additional nonitoring wells, including north of
the mne pits, and the D s requirenent that, if contam nated groundwat er
is detected, Zortnan nust propose and i npl enent corrective action,
including capture and treatnent. (ZM Answer at 31-32, 42-44; BLM Answer
at 34-35 see HS at 2-235 to 2-236; R at 1/-18; (O App. G para.
M1.15.d.) The RD describes the additional wells and sites as "necessary
to evaluate water quality inpacts and to provide infornation that wll
assist indirecting renediation should it becone necessary.” (RD at 19).

The chief limtation on reliance on nonitoring was noted in the
June 16, 1997, Say Qder: "Wiether nonitoring wells will reliably detect

contamnation and, should it occur, effectively capture it for treatnent
depends upon the location of the wells at geol ogi cal |y appropriate sites."
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(Oder of June 16, 1997, at 14.) Athough requiring additional nonitoring
wel s may be proper mtigation for anticipated inpacts, it does not
substitute for informati on needed to assess inpacts. The infornation the
wel I's provi de can assi st in understandi ng the geohydrol ogy of the mne
sites only after they have been drilled and the data obtai ned i s anal yzed.
The record shows that nonitoring wells have consistently been added over
the years, but the groundwater studies on which the BSis predicated rely
on data fromrelatively fewof them Alimted understandi ng of the

geol ogi ¢ features controlling the flowof groundwater limted BLMs ability
to determne where contamnated groundwater mght be intercepted or woul d
energe for capture and treatnent. The need for reliable nonitoring is
acut e because, after reclanation, water nonitoring and capture and
treatnent is to continue for 20 years in the short termand | onger term
capture and treatnent may be needed. (BSat ES 23 to ES 27, 4-73.)

Li kew se, the fact BLMhas required Zortnan to operate in accordance
wth Appendix A of the HS and Appendi x A of the (D cannot substitute for
an understandi ng of groundwater flows at the mne sites and an anal ysi s
of potential inpacts. See RDat 11; ZM Answer at 42-43; BLM Answer at
34-35. The HS was issued in March 1996 before the (D becane final in
Sept entber and before conpl etion of the July 1996 "Védter Quality | nprovenent
and Mbnitoring Gonpliance M an.” There is no reason to doubt that BLMwas
famliar wth natters being negotiated and recei ved drafts of the plan.
Appendi x A of the B S appears to have been drafted to i ncorporate portions
of the plan. 14/ It identifies the |ocation of surface water diversion
ditches and capture structures and describes neasures to be taken to neet
water qual ity standards. The controls may limt inpacts, but are not an
anal ysis of them

14/ The record provides conflicting statenments about Appendi x A of the
Mand its relation to Appendix Aof the HS The RID states at page 12
that "[while the Gonsent Decree addresses wat er nanagenent needs for the
exi sting mning operations, it does not cover those that nay be needed

for expanded mning" but that "[d]esigns for water nanagenent at new or
expanded mine facilities * * * are contained in Appendix Aof the HS

* ok k" A page 41, however, the RID states that Aternative 7 "includes
neasures necessary to address causes of past alleged violations of the
Mont ana Vdter Quality Act and the Federal dean Vdter Act” and requires
Zortman "to obtain the necessary N MPLES permits. These plans are
presented in Appendix A of the HFnal BS and in the Gonpl i ance A an under
the Gonsent Decree entered on Septenber 27, 1996." See HS at 6-41
response 1 (Appendi x A describes "the water quality I nprovenent neasures
proposed by ZM as part of the settlenent agreenent” and "neasures that
woul d be used * * * to achi eve conpliance); at 6-46 response 20 and at 6-49
response 38 ("Appendi x A presents the Vdter Quality |nprovenent F an which
has been derived fromwater quality inprovenent neasures proposed by ZM"
and "outlines the techni cal approaches to a plan to inprove water quality
and is mtigation").
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[3] Accordingly, we find that there was "inconpl ete or unavail abl e
information" to eval uate reasonably foreseeabl e significant adverse effects
on the hurman environnent, in particular, inpacts on groundwater during
t he proposed expanded operations and after the mne sites are recl ai ned.
The HS disclosures that information about groundwater was limted were
not sufficient to conply wth 40 CF. R § 1502.22. BLMwas obligated to
obtain additional information or, if the neans to obtain it were not known,
address the matters set forth at 40 CF. R 8§ 1502.22(b). A though the
wat er managenent systemnay limt infiltration and reduce the probability
of groundwater contamination, a | ow probability does not exclude
groundwat er contaminati on as a "reasonabl y foreseeabl e significant adverse
inpact." 40 CF.R 8§ 1502.22(b). The fact groundwater has been an i ssue
for many years and the attention it receives inthe BHS attest to the fact
that inpacts may be significant and additional infornation was "essenti al
to a reasoned choi ce anong alternatives.” The fundanental point of NEPA' s
action-forcing procedures is to require Federal agencies to take a "hard
| ook" at environnental consequences. Robertson v. Methow Valley dtizens
Qounci |, 490 US 332, 349-50 (1989); Keppe v. Serra Qub, 427 US 390,
410 n. 21 (1976); see also 40 CF.R 8§ 1500.1. Avbsent conpliance wth the
regul ati on, we cannot say that BLMtook a hard | ook at the environnental
consequences of |ong-termrecl anation.

A though we agree with the Appellants that BLMhad a responsi bility
to obtain additional information, we do not agree that it was required
to anait conpletion of the groundwater study called for by the (D or that
it nust nowawait any other study whi ch nmay be underway. As noted in the
June 16, 1997, Say Qder, the | aw recogni zes that the acquisition of
know edge is a continuing process and NEPA does not require an agency to
have conpl ete infornation to anal yze environnental inpacts. See, e.g.,
Bryant Eagle Tinber Sale, 133 IBLA 25, 29 (1995). As we have anal yzed,
the fundanental error in this case was BLMs failure to act onits early
recognition that additional infornation about groundwater was needed to
adequat el y assess reasonabl y foreseeabl e significant adverse inpacts and
to either obtain the information or provide the anal ysis described in
40 CF. R § 1502.22(b). The study required by the (O as well as the
"Bval uation of G oundwater Resources,” nay provide val uabl e insight into
groundwater flows at the mne sites. The probl em however, is not that
BLM | acked the anal ysis which the studies mght provide, but that it |acked
i nformation about groundwater flows needed to nake its own anal ysis of
possi bl e i npacts. Had BLMobt ai ned sufficient infornati on and conducted an
anal ysis of reasonably foreseeabl e significant adverse inpacts, no purpose
woul d have been served in waiting for the additional study. 15/

15/ It appears that the study required by the CD has been conpl eted and
wll be available to BLM See note 10, supra. BLMhas "a continui ng duty
to gather and eval uate new infornation rel evant to the environnental i npact
of its actions, even after release of an HS" Sop H3 Association v.
Dole, 740 F.2d 1442, 1463 (9th dr. 1984), citing Wrm Sorings Dam Task
Force v. Gibble, 621 F.2d 1019, 1023-24 (9th dr. 1980); see Ani nal
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Lhnecessary or hdue Degradati on

[4] The surface managenent regul ations, pronul gated pursuant to
43 US C § 1732(b) (1994), define "unnecessary or undue degradation” to
nean:

surface di sturbance greater than what woul d norrmal |y result when
an activity is bei ng acconpl i shed by a prudent operator in usual,
customary, and proficient operations of simlar character and
taking into consideration the effects of operations on ot her
resources and | and uses, including those resources and uses
outside the area of operations. * * * Failure to conply wth
appl i cabl e environnental protection statutes and regul ati ons
thereunder wll constitute unnecessary or undue degradati on.

43 CF.R § 3809.0-5(k) (enphasis added), see § 3809.2-2; Charles S Soll,
137 I BLA 116, 125 (1996); Arthur Farthing, 136 IBLA 70, 73 (1996). Like
NEPA the definition requires BLMto consider the nature and extent of
surface di sturbances resulting froma proposed operation and environnent al
i npacts on resources and | ands outside the area of operations. Kendall's
Goncerned Area Residents, 129 I BLA 130, 140-41 (1994); Nez Perce Tri bal
Executive Gonmttee, 120 | BLA 34, 36 (1991); see Serra Qub v. Hodel,
848 F. 2d 1068, 1078, 1091 (10th dr. 1988) (nondegradation duty is
nandatory). Lands held in trust for the benefit of Indians, however, are
not "public lands" under the statute. 43 US C 8§ 1702(e) (1994); see F.
(ohen, Handbook of Federal Indian Law at 209 n. 19 (1982 ed.).
onsequent |y, many of the natters Appellants identify as off-site inpacts
are not gernane. See NW Reply at 31. Neverthel ess, nost disturbed | and
at the mne sites is public land and other public land is adjacent to them
(BSat 1-9.) To the extent BLMfailed to neet its obligations under
NEPA it also failed to protect public |ands fromunnecessary or undue
degr adat i on.

Goncl usi on

Appel | ants have rai sed i ssues chal | engi ng the adequacy of the BS and
the recl amati on neasures BLMhas approved. Zortnan's announcenent that

fn. 15 (conti nued)

Defense Qouncil v. Hodel, 840 F.2d 1432, 1438 (9th dr. 1988). After
recelving Zortman's final reclamation plans, BLMnust decide whether to
prepare a suppl enental H S because t here have been "substantial changes
in the proposed action that are rel evant to environnental concerns; or

* * * gignificant new circunstances or information rel evant to

envi ronnental concerns and bearing on the proposed action or its inpacts."
40 CF.R § 1502.9(c); see Mirsh v. Oegon Natural Resources Gouncil,

490 U S 360, 374 (1989); Louisiana Wldife Federation v. York, 761 F. 2d
1044, 1050-51 (5th dr. 1985), quoting Wsconsin v. VWinberger, 745 F. 2d

412, 418, 420-21 (7th dr. 1984).
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it wll not expand the mines does not preclude addressing those i ssues.

Revi ew of the record leads to the conclusion that BLMdid not fully observe
its trust responsibility to the Tribes, had i nconpl ete infornation about
groundwat er fl ows whi ch was essential to a reasoned choi ce anong
alternatives and did not conply wth 40 CF.R 8§ 1502.22, and failed to
protect public | ands fromunnecessary or undue degradati on.

Accordingly, pursuant to the authority delegated to the Interior
Board of Land Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1,
the appeal s are dismssed in part as noot and the Gt ober 25, 1996,
Decisions of the Phillips Resource Area, Area Manager are vacated in part
and renanded.

WIlT A lrwn
Admini strative Judge

| concur inthe result:

Franklin D Arness
Admini strative Judge

144 | BLA 203

WAW Ver si on



